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In the United States District Court, Northern 
District of California, Southern Division 


No. 34590-Civil 


RALPH E. WILLIAMS, as Trustee in Bank- 
ruptey of the Estate of George F. Elliff, an 
individual doing business as PINE SUPPLY 
CO., Bankrupt, Plaintiff, 


VS. 


TWIN CITY COMPANY, also known as TWIN 
CITY LUMBER CO., and herein called the 
“OLD FIRM” a firm of copartners, TWIN 
CITY LUMBER CO., herein called the “NEW 
FIRM”, a firm of joint adventurers, JOHN 
W. HUNTER, individually and as a member 
of said “OLD FIRM”, FRANKLIN SUP- 
PLY CORP., a corporation; SOUTHWEST 
MANAGEMENT CORP., a corporation, H. A. 
COLLINS and WILLIAM W. RAMSAY, in- 
dividually, and as members of said ‘‘NEW 
FIRM”, AUDREY MAE ELLIFF and 
PEARL K. LANNIN, Defendants. 


EXCERPT FROM DOCKET ENTRIES 
1955 
Apr. 21—Filed complaint and issued summons. 
21—Filed answer of Pearl K. Lannin. 
21—Filed cross-complaint of Pearl K. Lannin. 


us SS SS By ag 


Aug. 19—Filed answer of defendants to complaint. 


4 
1955 


Ralph E. Williams, et al. vs. 


Aug. 19—Filed answer of defendants to cross-com- 


Nov. 21— 
222 


Plime” * = * 
Court trial 
Further trial. 


23—Further trial. 
28—Purher trial. 
29—F'urther trial. 


ee St 


Dec. 8—Arguments and submission of case. 


Se Gr Gr Ge Sy 


14— 


te or we gs eae 


1956 


Fiied order for judgment vs. plaintiff on 
counts 1, 2 and 4 and for plaintiff vs. 
defts. in sum $4816.62 on counts 3 as 
amended, and against cross-complainant 
Lannin on cross-complaint. Counsel for 
defts. other than Lannin to prepare find- 
ings, conclusions and judgment. (Hamlin) 


Mar. 30—Filed findings and conclusions. 
30—Entered judgment—filed March 30, 1956 


ee ee or. 


—for plaintiff vs. Twin City Company 
aka Twin City Lumber Co., John W. 
Hunter, Franklin Supply Corp., South- 
west Management Corp., H. A. Collins 
and Wm. W. Ramsay each in "sim 
$4816.62 plus interest from March 30, 
1956 and costs; on count 3. Plaintiff to 
take nothing on 2nd and 4th counts and 
x-complainant Pearl KK. Lannin take noth- 
ing vs. defts. except costs. (Hamlin) 
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1956 
Apr. 30—Filed notice of appeal by Williams and 
Lannin. 
30—Filed appeal bond in sum $250.00. 
30—Filed appellants’ designation of record on 
awe * 2 ee 
June 5—Filed order extending time to lodge rec- 
ord in Court of Appeals to July 10, 1956. 
(Hamlin) 


[Title of District Court and Cause. | 


COMPLAINT 
[Plenary suit by trustee in bankruptcy to avoid 
a fraudulently incurred obligation, to recover money 
fraudulently paid thereon, to recover money pref- 
erentially paid, and to recover damages for fraud. | 


Ralph E. Williams, as such trustee in bank- 
ruptey, complains of the defendants above named 
and avers as follows: 


First Count 
i 

On July 10, 1954, in the United States District 
Court for the Northern District of California, 
Southern Division, one of the ereditors of George 
F. Elliff, herein called the Bankrupt, filed a peti- 
tion for the involuntary adjudication of said Elliff 
and thereby instituted against him a proceeding 
in bankruptcy numbered ‘‘43322” and entitled, “In 
the Matter of George F. Elliff d.b.a. Pine Supply 
Co., Alleged Bankrupt”, wherein such proceed- 
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ings were thereupon had that, on or about Sep- 
tember 3, 1954, the said Court regularly made, en- 
tered, and filed an Adjudication of Bankruptey by 
the terms of which it adjudged said George F. Elliff 
to be a bankrupt under the Act of Congress relat- 
ing to Bankruptey, and on or about October 1, 
1954, Ralph E. Williams, plaintiff herein, was regu- 
larly elected and appointed the trustee in bank- 
ruptey of the estate of said bankrupt, and on or 
about October 6, 1954, plaintiff’s bond as such 
trustee was duly approved by the order of said 
Court. Plaintiff has ever since been and is the 
duly appointed, qualified and acting Trustee in 
Bankruptcy of the Estate of said bankrupt, and 
sues herein in his eapacity as such Trustee. 


Jol 

Defendant Twin City Company, herein called the 
“Old Firm’, is and at all times herein mentioned 
was, a firm of copartners doing business in this 
Northern District and elsewhere under the latter 
name, and, until December 31, 1953, under the al- 
ternative name of ‘“I'win City Lumber Co.”, also. 
The defendant John W. Hunter, who resides in 
the Southern District of California, is, and at all 
times herein mentioned was, a member of said Old 
Firm. The defendant John W. Hunter is, and has 
always been, its President and Manager, and to- 
gether with the defendant William W. Ramsay, who 
was its agent and employer at all times until the 
close of business on December 31, 1953, conducted on 
its behalf all of its dealings with the Bankrupt, 
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which are hereinafter averred. Until the latter time 
the business of the Old Firm included the lumber 
supply business which consisted of supplying lumber, 
(ineluding lumber products), to wholesalers; but at 
the latter time the Old Firm transferred the latter 
business, together with its said alternative name 
and most of its assets, to the present Twin City 
Lumber Co., the New Firm mentioned below, which, 
in consideration of that transfer, thereupon under- 
took to pay and discharge all of the then existing 
obligations and liabilities of the Old Firm. The 
assets so transferred included the guaranteed and 
secured promissory note which is hereinafter men- 
tioned and which the Old Firm then owned and 
held; and the New Firm has ever since been and 
now is the owner and holder of said note. 


Herd, 

Defendant ‘win City Lumber Co., herein called 
the “New Firm’’, is and ever since December 31, 
1953, has been a firm of joint adventurers com- 
prising two corporations, namely, the defendants, 
Franklin Supply Corp. and Southwest Manage- 
ment Corp., and two individuals, namely, the de- 
fendants, H. A. Collins and said William W. Ram- 
say, both of whom reside in this Northern District, 
and engaged in conducting the said lumber supply 
business within this Northern District and else- 
where. Defendant John W. Hunter is and has al- 
ways been its President and General Manager, and 
the President, the General Manager and the owner 
of all or nearly all of the outstanding capital stock 
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of its corporate member, Franklin Supply Co., and 
with the assistance of its individual member, the 
said William W. Ramsay, has conducted on its be- 
half all of its dealings relating to said promissory 
note since it acquired the same as aforesaid. 


TV. 

Hach of the defendants, Franklin Supply Corp. 
and Southwest Management Corp., is, and ever 
since October 1, 1953, or theretofore, has been a 
corporation duly created, organized, and existing 
under and by virtue of the laws of a sovereignty 
as yet unknown to plaintiff and doing business as 
a corporation in the State of California and within 
this Northern District. 

V. 

The defendant Audrey Mae Elliff has been joined 
as a party defendant herein because she has de- 
clined to join herein as a party plaintiff. 


VI. 

At all of the times herein mentioned which ante- 
dated July 10, 1954, said bankrupt owned a whole- 
sale and retail lumber business known as ‘Pine 
Supply Co.” and located, as was also its stock in 
trade, upon certain premises occupied by him in 
the City of San Jose, County of Santa Clara, State 
of California. Exeept during a period of about two 
months which began on or about August 20, 1953, 
and ended on or about October 16, 1953, throughout 
which the latter business was not operated, the 
Bankrupt operated his said business at all of the 
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times herein mentioned which antedated the time, 
about June 20, 1954, when it was finally closed by 
attachments and finally ceased operation. Through- 
out its existence, which began later in 1952, the 
latter business was consistently in a failing condi- 
tion; that is to say, it consistently and heavily lost 
money, consistently failed to earn sufficient gross 
income to enable it to pay its debts as they matured, 
and continucusly accumulated an ever increasing 
amount of unpaid indebtedness. At all times here- 
in mentioned the Bankrupt was insolvent in every 
sense of that term, and owed to many creditors 
debts “provable in bankruptcy,” as defined by the 
Bankruptcy Act, but was, until his adjudication 
as aforesaid, determined to continue his said busi- 
ness. At all times herein mentioned, the said John 
W. Hunter and William W. Ramsay were well 
aware of the said failing condition of the Bank- 
rupt’s said business, of the said Bankrupt’s insol- 
vency as aforesaid, and of his determination to 
eontinue said business. 


alae 

On or about May 4, 1954, the Bankrupt and the 
Old Firm made and entered into an agreement evi- 
denced by letters and herein called the “May Agree- 
ment,” by the terms of which they agreed in effect 
that a field warehouse of a bonded warehouseman 
be, (as it thereupon was), established on the Bank- 
tupt’s said premises; that all existing stock in trade 
of the Bankrupt and all future acquisitions of 
sto. in trade delivered to him should be, (as they 
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were), promptly deposited by him in said ware- 
house; that the Old Firm should, (as it did), open 
and keep an open account with the Bankrupt upon 
which he might, (as he did), purchase from time 
to time from the Old Firm merchandise for use 
as a part of his stock in trade; that as security for 
his payment to it of the current balance shown by 
that open account to be owing by him, warehouse 
reccipts evidencing all of such deposits should be, 
(as they were), issued to the Old Firm by said 
warehouseman as such deposits were made; and 
that either the Old Firm or the Bankrupt might 
terminate the May Agreement by notice at any 
time. 
VIII. 

On or about August 20, 1953, the Old Firm, m 
accordance with the May Agreement, notified the 
Bankrupt that the latter agreement was terminated. 
The Old Firm then held, but only as security for 
its said open account, warehouse receipts thereto- 
fore issued to it pursuant to that agreement, which 
evidenced all of his then existing stock in trade, 
and was consequently in a position to suspend the 
opevation of his business at any time by refusing 
to release his stock in trade for delivery to his 
customers. At the latter time also the Old Firm 
held, (as the Old Firm still does), a number of 
unpaid checks drawn by him and payable to its 
order, in the amount of over $50.00 each, which 
from time to time during the existence of said 
business, he had given to it for value, but all of 
which upon presentation had been denied payment 
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and returned to it for lack of sufficient funds in 
the bank accounts on which they were respectively 
drawn; and all of which, as he then was, to its 
knowledge aware, it was holding pending such 
action as it might take or cause to be taken regard- 
mg them. The amount of each of these unpaid 
checks had, wpon such refusal of payment thereof, 
been debited, not upon said open account but upon 
another, different, and unsecured account which 
then was, (and still is), kept by the Old Firm, and 
which is herein called the “bad check account.” 


TX. 

The Old Firm then claimed, as plaintiff is in- 
formed, believes, and so avers, that the Bankrupt 
was indebted to it in the total sum of about 
$42,600.00; of which about $14,060.00 was the cur- 
rent balance then owed by him upon its said open 
aecount, secured as aforesaid, for merchandise sold 
and delivered to him under the May Agreement; 
and about $15,000.00 was the balance owed by him 
on those unpaid checks according to its bad check 
account, which was, (as it still is), wholly unse- 
cured; while the remainder was the aggregate 
amount of a number of other and different claims 
concerning which the plaintiff 1s as yet insufficiently 
informed to aver any more than that they agegre- 
gated in amount about $13,000.00 and were, (as 
they still are), wholly unsecured. At the latter 
time, also, as the Old Firm knew, the Bankrupt was 
and had long been, heavily indebted to numerous 
other creditors whose claims against him were of a 
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nature to be provable in bankruptcy as defined by 
the Bankruptey Act, and many of whom were 
threatening him with suit and attachment or with 
execution; and was, as aforesaid, insolvent, but 
nevertheless determined to continue his said busi- 
ness if he possibly could. 


X. 

Under these circumstances, and upon terminat- 
ing the May Agreement, as aforesaid, the Old Firm 
informed the Bankrupt that it would not release 
any of his stock in trade for delivery to any of his 
customers or at all unless, nor until, he substan- 
tially reduced his indebtedness to it and made some 
new arrangement satisfactory to itself, and that 
unless he complied promptly with these require- 
ments, it would proceed by the use of its warehouse 
receipts (and otherwise to put him out of business 
completely and permanently). In response to this 
information the Bankrupt, by several payments, 
finally, on or about September 20, 1953, discharged 
and extinguished the current balance owed by him 
as aforesaid on the said secured open account and 
thereby brought the latter account to a balance of 
zero, at which it remained until after the comple- 
tion of the October Transaction set forth below. 
The Old Firm, however, continued to hold its said 
warehouse receipts and to refuse to permit any use 
by the Bankrupt of his stock in trade, and thereby 
continued to suspend the operation of his business, 
until the completion of said October Transaction. 
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On response, also, to the same information, the 
Bankrupt attempted to formulate and effectuate a 
rew arrangement which would be satisfactory to 
the Old Firm, but the latter attempt was unsuccess- 
ful, until the Old Firm proposed to the Bankrupt 
and the Bankrupt just prior to October 6, 1953, 
agreed to the new arrangement which was actually 
effectuated by the said October Transaction. The 
latter consisted of the following events, namely: On 
or about October 6, 1958, and October 8, 1953, two 
attorneys employed by the Bankrupt drafted, under 
and in accordance with directions which were then 
ziven to them by the Old Firm, the guaranteed note 
and “Trust Agreement,’’ true copies of which are 
hereto annexed, marked respectively “Exhibit A” 
and “Exhibit B,’ and hereby expressly referred 
to and made part of this First Count. On or about 
October 10, 1953, said note was signed by the 
Bankrupt and the defendant Audrey Mae HEliiff, 
his wife, as co-makers, the endorsement thereon 
euaranteeing its payment was signed by Mrs. Pearl 
K. Lannin, the mother of his wife, the said “Trust 
Agreement” was executed by the Bankrupt as 
“Trustor,” by Louis Pasquinelli, Esq., one of his 
said attorneys, as “Trustee,” and by the said Mrs. 
Uannin as “Beneficiary,” the original of said guar- 
anteed note with a true copy of said “Trust Agree- 
ment” were tentatively approved by the defendant 
Ramsay on behalf of the Old Firm, and delivery of 
said guaranteed note with an original or true copy 
of said “Trust Agreement” was made by the Bank- 
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rupt to the Old Firm. Thereupon the Old Firm 
surrendered to the Bankrupt all of the said ware- 
house receipts then held by it; the Bankrupt de- 
livered the same to said warehouseman; and the 
latter, at the Bankrupt’s request, issued, and the 
Bankrupt delivered to said Mrs. Lannin, new ware- 
house receipts evidencing all of his then existing 
stock in trade. 
XxX Tas 

By the terms of said note, the Bankrupt and the 
defendant Audrey Mae Elliff promised to pav to 
the Old Firm, or its order, the sum of $28,000.00 
plus interest thereon at 6% per annum in four 
semi-annual installments, commencing with Febru- 
ary 1, 1954, or in one lump sum in the event of 
default. By the terms of said guaranty the said 
Mrs. Lannin guaranteed payment of said note. Said 
“Trust Agreement” and all of the transfers on 
the part of the Bankrupt which were required 
thereby were intended by the Old Firm, the Bank- 
rupt, and said Mrs. Lannin, not only to indemnify 
her against hability as such guarantor, but also, 
bv subrogation, to secure the payment of said note 
and to appropriate exclusively to the purpose of 
securing such indemnification and said note, all of 
the then existing stock in trade of the Bankrupt, 
all stock in trade thereafter acquired by him from 
whatever source and whether on eredit or other- 
wise, at least twenty per cent of all funds there- 
after realized by his said business, and so much 
more of the latter funds as might be required for 
the payment of said note. Pursuant to the latter 


id 
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intent, the said “Trust Agreement” provided by its 
terms that “primarily” for her protection the Bank- 
rupt should transfer to said Mrs. Lannin herself 
all of his existing and future stock in trade; should 
eollect and transfer to his said “Trustee” under 
said “Trust Agreement” any and all funds, inelud- 
ing both money and accounts receivable, thereafter 
realized by lim in connection with his said busi- 
ness; and that the latter “Trustee” should in any 
and all events devote twenty per cent of all such 
furds so transferred to him exclusively to the pay- 
ment of said note, unless otherwise instructed by 
said Mrs. Lannin or her attorney therein named. 
No such instructions were ever given and all of the 
provisions just mentioned were at all times fully 
observed and executed until after July 10, 1954. 


XIII. 

The said “Trust Agreement” also provided in 
effect that the present and future transfers of stock 
in trade which, as aforesaid, it required the Bank- 
rupt to make to his said guarantor, should be made 
by the issuance and delivery to her of warehouse 
receipts under a warehousing arrangement such as 
would enable the Bankrupt to continue to operate 
his said business 1n a normal manner; that he, (not 
his “Trustee”), should collect the existing and 
future accounts receivable of his said business; that 
he (not his “Trustee’’), should issue such checks 
as were issued in payment of the expenses of said 
bus:ness, but should issue such checks against trust 
funds to be deposited in his checking account for 
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that purpose by his “Trustee”; and that no notice 
should be given his debtors of the transfers which 
said ‘“‘Trust Agreement” required him to make to 
his “Trustee” of all of his (future accounts receiv- 
able). During the preparation of said “Trust 
Agreement” it was also, but orally, agreed by the 
Old Firm and the Bankrupt that no notice what- 
ever be given his creditors of said “Trust Agree- 
ment’’ nor of any of the transfers required thereby, 
nor of said October Transaction. The purpose of 
the provisions and oral agreement mentioned in 
this paragraph was, as both the Old Firm and the 
Bankrupt well knew, to keep the Bankrupt’s then 
existing and future ereditors in ignorance of the 
jatter transaction as completely and for as long a 
time as possible, lest any of them prevent or avoid 
by legal action the effects upon them of said October 
Transaction. 
DY, 

Neither the said note nor any of the transfers 
required by said “Trust Agreement” was intended 
by the Old Firm or the Bankrupt to discharge or 
secure any antecedent debt of his. No present ad- 
vance was made to him by anyone in consideration 
of said October Transaction. The only thing which 
he or his estate obtained by the latter transaction 
was the said surrender of warehouse receipts, by 
means of which and of the required transfer to 
said Mrs. Lannin of his entire existing stock in 
trade the latter was, as aforesaid, rendered security 
for the payment of said note instead of for the 
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payment of the already extinguished balance on 
said open account. 
XV. 

At all times during and after said October Trans- 
action the Old Firm had knowledge of, and the said 
Mos. Lannin had knowledge of, or reason to know 
all of the premises; and at the time of its acquisi- 
tion of said note as aforesaid and ever since, the 
New Firm also has had knowledge of all of the 

remises. 

XVI. 

The execution of said guaranteed note and “Trust 
Agreement,” as aforesaid, were procured as afore- 
said by the Old Firm for the purpose and with the 
intent and effect of thereby hindering, delaying and 
defrauding the Bankrupt’s creditors—not including 
itself; and the Bankrupt, as the Old Firm knew, 
executed said note and “Trust Agreement,” pro- 
cured the signature on said note of the defendant 
Audrey Mae Elhff, and procured the execution of 
said guaranty and of said Trust Agreement as 
aforesaid, for the same purpose and with the same 
intent last mentioned. 


XVII. 

Several of those—not including Mrs. Lannin nor 
any of the defendants herein—to whom the Bank- 
rupt owed such provable debts when said note, 
euaranty, and ““l'rust Agreement” were executed, as 
aforesaid, still owned and held the latter debts on 
duty 10, 1954, and have since proved them in said 
bankruptey proceeding. 


18 Ralph EF. Williams, et al. vs. 


nev 

Because as aforesaid the said October Transac- 
tion added nothing to the Bankrupt’s capital, and 
deprived him of the current use of twenty per cent 
of the gross earnings of his said failing business, 
he was thereafter compelled, in order to continue 
the latter, to finance its operation, as he did, by 
incurring new debts which he could not and did 
not pay as they matured, or at all. Many of those 
new debts were and are “provable in bankruptey” 
as defined by said Act and have been proved in 
said bankruptcy proceeding. 


TK. 

Upon the said note and from funds of the Bank- 
rupt, he has made or caused to be made, (as they 
were), payments to the New Firm aggregating the 
total sum of $5,000.00. Of the latter sum, $2,500.00 
was paid during January of 1954, while the remain- 
ing $2,500.00 was paid on and after April 24, 1954, 
and prior to July 10, 1954. (Recovery by the Trus- 
tee of additional payments made subsequent to the 
Jatter date is not waived but 1s the subject of sum- 
mary proceedings in the said proceeding in bank- 
ruptey and is therefore not claimed in this plenary 
suit.) 

Dae, 

All of the things hereinbefore alleged occurred 
in the State of California. Plaintiff accordingly 
says that said note and every one of said payments 
was and is fraudulent in respect of creditors of said 
Bankrupt, not only under Section 67d of said Act 
but also under the laws of said State. 
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In said bankruptcy proceeding there are now 
pending and undecided summary proceedings where- 
in said Mrs. Lannin claims ownership of all of 
the stock in trade of the bankrupt on hand in said 
warehouse on July 10, 1954, by virtue of such ware- 
house receipts issued and delivered to, and now 
held by her pursuant to said “T'rust Agreement,” 
while the plaintiff of such trustee in bankruptcy, 
elaims all of the latter stock in trade as property 
of said estate upon the ground inter alia that, as 
above appears, the latter claim of said Mrs. Lannin 
eannot be sustained, unless the said note is valid 
and enforceable, and that by reason of the prem- 
ises averred in this First Count, said note was 
and is, as aforesaid, fraudulent and void. The in- 
validity, however, of the said note cannot with 
finality be determined in said summary proceedings 
because the New Firm, which owns and holds said 
note, is not, and, as the Court by its order therein 
has regularly determined, cannot be made a party 
to the latter proceedings. 


XAXIT. 


Because, as aforesaid, the latter claim of said 
Mrs. Pearl K. Lannin would be vitally affected by 
a judgment herein declaring said note to be as con- 
tended by plaintiff, fraudulent and void; plaintiff 
believes and says that she is not only a proper but 
a necessary party to this suit, and she has there- 
fore been joined as a party defendant herein. 
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Second Count 
Le 
Fach and all of the averments made in Para- 
eraphs I to V, both inclusive, of the foregoing First 
Count are true and are hereby expressly referred to, 
reiterated and made part of this Second Count. 


rT. 

Within four months next preceding July 10, 
1954, the Bankrupt made or caused to be made, as 
they were, the following payments of money to the 
New Firm from the funds of the Bankrupt; namely, 
on April 24, 1954, $700.00; on May 5, 1954, $300.00, 
and on June 16, 1954, $1,500.00; or in all $2,500.00. 


IIT. 

All of said payments were made on account of 
an antecedent obligation; namely, the promissory 
note which is mentioned in Paragraph II of said 
First Count, and a true copy of which, marked 
“Fxnibit A,” is hereto annexed and hereby ex- 
pressly referred to and made part hereof. 


TY. 

When said payments were made, the Bankrupt 
was insolvent, as the New Firm then knew or had 
probable cause to know; and as it also knew or 
should have known, the effect of each and all of 
said payments was to enable it to obtain a greater 
percentage of its debt than several other creditors 
to whom, or to which, the Bankrupt then owed 
debts of the same class. 
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Third Count 
dls 
Each and all of the averments contained in Para- 
graphs I, III, IV, and V of the foregoing First 
Count are true and are hereby expressly referred to, 
reiterated, and made part of this Third Count. 


II. 

Within four months next preceding July 10, 1954, 
the Bankrupt made or caused to be made, as they 
were, to the New Firm, the following payments of 
money from the funds of the Bankrupt; namely, 
on or shortly after March 25, 1954, $3,170.37; and 
on or shortly after March 25, 1954, $446.25; or a 
total of $3,616.62. 

ITI. 

Both of said payments were made on account of 
an antecedent obhgation; namely, a debt which, in 
November of 19538, the Bankrupt incurred to Twin 
City Company, a co-partnership, for merchandise 
sold and delivered in the latter month, and which, 
on January 1, 1954, said co-partnership had trans- 
ferred to the New Firm. 


TV. 

When said payments were made, the Bankrupt 
Was insolvent, as the New Firm then knew or had 
probable cause to know; and as it also knew or 
should have known, the effect of each and all of 
said payments was to enable it to obtain a greater 
percentage of its debt than several other creditors 
to whom, or to which, the Bankrupt then owed debts 
of the same class. 
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Fourth Count 
BE 

Each and all of the averments contained in Para- 
graphs I to XX, both inclusive, of the foregoing 
First Count are true, are hereby reiterated, and 
together with the annexed Exhibits A and B, there- 
in mentioned, are hereby expressly referred to and 

made part of this Fourth Count. 


ie 

When, as aforesaid, the Old Firm proposed the 
new arrangement effected by the October Transac- 
tion, including the securing of said note indirectly 
by said Trust Agreement and by the transfers 
which the latter required, the Bankrupt, as the 
Old Firm well knew, agreed to that proposal only 
because the Old Firm’s actual control over his en- 
tire existing stock in trade and its possession of said 
unpaid checks enabled it at its pleasure to destroy 
his business and virtually ruin him so that he was, 
and realized he was, almost completely under its 
domination and contro]. It then was, however plainly 
apparent to the Old Firm that because of his in- 
solveney, any transaction which effectuated that 
arrangement and each of the subsequent transfers 
of his assets and earnings which that arrangement 
would require of him (if he continued his business 
as he was to its knowledge determined to do) would 
necessarily involve his committing an act or several 
acts of bankruptey and render increasingly prob- 
able the institution of a successful proceeding in 
bankruptcy by several of his increasingly numerous 
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creditors for his involuntary adjudication. It then 
was equally apparent, also, that for his or her own 
protection the guarantor of his note would in any 
such proceeding be virtually forced to claim all of 
his stock in trade as against any receiver appointed 
therein and against his trustee in bankruptcy, and 
that heavy expense to his estate would be involved 
in investigating the merits of such claim, in dis- 
covering the fraud involved in that new arrange- 
ment, in opposing such claim, and in determining 
the rights of the trustee. 


ibOE 


In the bankruptcy proceeding actually instituted, 
as alleged in Paragraph I of said First Count, a 
receiver was duly appointed and duly qualified as 
such for the purpose of safeguarding said estate 
against any sequestration or diversion of the Bank- 
rupt’s assets under said note and ‘‘Trust Agree- 
ment” and of investigating the fraud apparently 
involved in said October Transaction and of re- 
dueing to the receiver’s possession the assets trans- 
ferred thereunder. In the latter proceeding also 
the receiver first and then the present trustee has 
been for several months engaged in summary pro- 
eeedings for the determination of the merits of 
the claim which said Mrs. Lannin has actually pro- 
pounded therein as the transferee of the entire 
stock in trade of the Bankrupt, as well as in such 
investigation of said fraud both under Section 21a 
of the Bankruptcy Act and otherwise; and to these 
activities have necessarily devoted much of the at- 
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tention, time, and labor of their counsel in said 
bankruptcy proceeding and necessarily have em- 
ployed also the services of a certified publi¢ ac- 
countant for the examination of financial records 
relevant to said fraud, and necessarily have insti- 
tuted ancillary proceedings in the United States 
District Court for the Southern District of Cah- 
fornia for the examination there of witnesses resi- 
dent and records located in the latter District rela- 
tive to said fraud, all with the approval and under 
the authority of this Court in said bankruptey pro- 
ceeding; and necessarily have incurred thereby 
heavy expense to the said estate which has certainly 
amounted to more than $1,000.00, and the full 
amount of which cannot be ascertained with cer- 
tainty at this time but will probably approximate 
$2,000.00. 
IV. 

The defendant, John W. Hunter, as plaintiff 
avers upon information and belief, is the individual 
who, as a member and the president and manager 
of the Old Firm and the president and manager of 
the New Firm, conccived, devised, proposed, and 
procured as atoresaid, the commission of said fraud 
by the bankrupt and the said payments to the New 
Firm upon his said fraudulently executed note. 


Wherefore, plaintiff prays judgment as follows: 


(i) That said note be declared fraudulent and 
void, both as against the trustee in bankruptey and 
for all purposes; and that it be ordered delivered 
up and cancelled; 
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(i) That as against the said New Firm, and 
each and all of the defendants, Franklin Supply 
Corp., a corporation, Southwest Management Corp., 
a corporation, H. A. Collins and William W. Ram- 
say, as members thereof, plaintiff recover a money 
judgment on his foregoing First Count, in the sum 
of $5,000.00, plus legal interest, or alternatively, 
and if such recovery be denied, a money judgment 
on his foregoing Second Count in the sum of 
$2,500.00 plus interest; 


(iu) That as against the said New Firm, and 
each and all of the defendant members thereof, 
plaintiff recover also a money judgment on his fore- 
going Third Count, in the further sum of $3,616.62; 


Gv) That on his foregoing Fourth Count the 
plaintiff recover also a money judgment against 
each and all of the defendants except the defend- 
ant, Audrey Mae Elhff, for actual damages in the 
sum of $2,000.00 and against the said Old Firm and 
the defendant, John W. Hunter, and each of them, 
for penal damages in the additional sum of 
€5,600.00; and 


(vy) That plaintiff recover also his costs herein, 
and such other, further and different relief as the 
Court may deem proper. 


/3/ C. HUNTINGTON JACOBS, 
Attorney for Plaintiff. 
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EXHIBIT A 
INSTALLMENT NOTE 


(Interest Separate) 


$28,000.00 San Jose, California October 6, 1953 
In installments, and at the times hereinafter 
stated, for value received, We, George F. Elhff and 
Audrey Mae Elhff, his wife, promise to pay to 
Twin City Company, doing business as Twin City 
Lumber Company, 1100 South Beverly Drive, Los 
Angeles, California, the principal sum of Twenty- 
Fight Thousand ($28,000.00) Dollars with interest 
from date hereof on deferred payments until paid 
at the rate of six (6%) per cent per annum, pay- 
able as hereinafter set forth. Said principal sum 
payable in four (4) installments as follows: 

Ten thousand, seven hundred ($10,700.00) Dollars 
on February 1, 1954; 

Four thousand, two hundred ($4,200.00) Dollars 
on August 1, 1954, plus interest ; 

Six thousand ($6,000.00) Dollars on February 1, 
1955, plus interest; and, 

Seven thousand, one hundred ($7,100.00) Dollars 
on August 1, 1955, plus interest. 

And we, agree that in case of default in the pay- 
ment of any said installments, such unpaid install- 
ments shall bear interest from the date of their re- 
spective maturity until paid at the rate of six (6%) 
per cent per annum, and that if any one of said in- 
stallments or interest due hereon is not paid within 
thirty (380) days after the same becomes due and 
payable, the whole of the principal sum then re- 
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maining unpaid, together with the interest that shall 
have accrued thereon, shall forthwith become due 
and payable at the election of the holder of this 
note, without notice. Principal and interest payable 
in lawful money of the United States. 
George F. Elliff 
Audrey Mae Elliff (his wife) 
I guarantee payment of the foregoing obligation. 
Pearl KK. Lannin, 
Mrs. John (Pearl K.) Lannin, 
a widow 
M. Henry Robidoux, 
Witness to Mrs. Lannin’s 
signature 


EXHIBIT B 


TRUST AGREEMENT 
This Agreement made and entered into this 8th 
day of October, 1953, by and between George F. 
Elliff, hereinafter referred to as T'rustor, Louis 
Pasquinelli, Attorney at Law, hereinafter referred 
to as Trustee, and Pearl K. Lannin, hereinafter re- 
ferred to as Beneficiary. 


Witnesseth : 

Whereas, the Trustor, doing business under the 
name and style of Pine Supply Company is in- 
debted to the Twin City Company, doing business as 
Twin City Lumber Company, in the sum of Twenty 
Hight Thousand ($28,000.00) Dollars and as the 
result thereof, Trustor and his wife have executed 
an installment promissory note to the Twin City 
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Company, doing business as Twin City Lumber 
Company, in the said sum of Twenty Eight Thou- 
sand ($28,000.00) Dollars; and 

Whereas, Pearl K. Lannin, also known as Mrs. 
John Lannin, (Beneficiary herein named) has 
signed the said promissory note as a guarantor and 
it is the desire of all parties to this agreement that 
this Trust Agreement be carried out primarily for 
the purpose of protecting the said Pearl K. Lannin, 
and to hold her harmiess or indemnify her as guar- 
antor in the said promissory note; now, therefore: 

It is agreed by and between these parties as fol- 
lows: 

That the Trustor does hereby agree to transfer, 
set over, assign and convey unto the Beneficiary all 
of the stock-in-trade (being primarily rough and 
finished lumber) located at the place of business of 
Trustor at 1565 Almaden Avenue, San Jose, Cali- 
fornia, which said stock-in-trade shall be handled on 
a bonded warehousing agreement with a legitimate 
and qualified bonded warechouseman. That none of 
the said stock-in-trade or any and all stock-in-trade 
hereafter purchased in eonneetion with Trustor’s 
busimess shall be released to the Trustor, or anyone 
else, except upon the authorization of the Benefi- 
clary, and in her absence, her Attorney, Henry 
Robidoux. That in such warehousing arrangement, 
the said warehouseman shall act as the agent of the 
Beneficiary. That in this regard, it is agreed that 
the warehousing transaction will be set wp in such 
a way as to afford the Beneficiary the desired pro- 
tection, but at the same time, enable the Trustor to 


Twin City Company, et al. 29 


conduct his business in the usual manner. 

That it is agreed that this warehousing arrange- 
ment shall not cover only the present inventory in 
the approximate amount of Twenty Four Thousand 
Four Hundred Ninety Two ($24,492.00) Dollars, 
but all that stock-in-trade hereafter purchased by 
the Trustor in connection with the said business is, 
likewise, to be placed under the same warehousing 
arrangement. 

That the Trustor agrees to collect all Accounts 
Receivable, as well as any and all other monies 
which may be due to him in connection with his 
business and to turn the same over to the Trustee as 
the said monies are collected. It is acknowledged in 
this regard, that at the present time, the Trustor 
has approximately Seventeen Thousand ($17,000.00) 
Dollars in Accounts Receivable. 

That as the stock-in-trade and/or any portion 
thereof is sold by the Trustor, he shall turn over to 
the Trustee therefor either the cash realized from 
the sale thereof, or the Accounts Receivable result- 
ing from said sale, which said cash and/or Accounts 
Receivable shall be the property of the Beneficiary 
and be retained in the trust herein created. 

That the Trustee shall deposit any and all monies 
received by him by the Trustor in the Anglo Cali- 
fornia National Bank, San Jose, California, in an 
account entitled Louis Pasquinelli, Trustee for 
Pearl K. Lannin, and that no monies shall be with- 
drawn by the said Trustee from the said account 


except in the performance of the terms of this 
Trust Agreement. 
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That the Trustee shall be authorized to disburse 
to the Trustor such sums as may accrue for salaries 
for employees in connection with Trustor’s busi- 
ness, said salaries to be confirmed by the Trustor 
before payment thereof shall be made. 


That it is agreed that the Trustor shall be allowed 
a monthly salary of Four Hundred ($400.00) Dol- 
lars per month, plus actual costs of fuel used in con- 
nection with the operation of his automobile in the 
business. 


That all accountant fees, trustee fees and attor- 
ney’s fees shall be paid by the Trustee in the course 
of the administration of the said trust upon vouch- 
ers properly authenticated by the Trustor. 


That the Trustee shall be authorized to make pay- 
ments from trust funds to ereditors of the Trustor 
in the usual course of business upon presentation of 
properly authenticated vouchers. 


That from funds received by the Trustee there 
shall be set aside and ear-marked, twenty (20%) 
per cent of all such funds, the purpose being to ac- 
cumulate, if possible, sufficient monies with which to 
mect the payments to become due upon the said 
promissory note. That at no time, and under no eir- 
cumstanees, except with the written consent of the 
Beneficiary, or in her absence, M. Henry Rohbidoux, 
her attorney, shall the funds in the hands of the 
Trustee be reduced below the said twenty (20%) 
per cent. 


That the 'rustor shall be permitted to have a 
Petty Cash account not to exceed One Hundred 
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($100.00) Dollars and upon depletion thereof, the 
said Petty Cash account shall be replenished by the 
Trustee upon receipt of a proper accounting from 
the Trustor. 


That the Trustee shall be furnished with a weekly 
record of all sales and business transacted by the 
Trustor. 


That in order to alleviate as much as possible the 
manual work involved in the administration of this 
trust, it is agreed that the Trustor and/or his ac- 
countant shall submit to the Trustee the proper in- 
voices and vouchers, along with checks drawn by the 
Trustor in payment thereof—the said checks to be 
drawn upon the Trustor’s personal account—and in 
order to forestall the possibility of attachment or 
other levy upon the said account, the said checks to 
be certified—and in turn, the said Trustee shall de- 
posit from the Trust Account into the account of 
the Trustor sufficient monies to honor the said 
checks, and the Trustee shall thereupon mail the 
checks to the persons entitled thereto. 


That it is specifically understood and agreed that 
the Trustee shall not be liable—nor does he assume 
any liabiliity—in connection with the administration 
of this trust other than such as may result from his 
breach of the same. 


That at any time that the said Beneficiary shall 
be relieved of her obligation on the said promissory 
note, then the trust herein created shall thereupon 
terminate and this agreement shall no longer be of 
any force and effect, and all property held by the 
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Trustee at such time shall be returned to the 
Trustor. 


That at any and all reasonable time either the 
Trustor or the Beneficiary shall have the right to 
require an audit of the Trustee’s Account in the 
administration of his trust. 


That all future aceounts receivable shall be 
turned over to the trustee as hereinbefore provided, 
but that the debtors thereon shall not be notified of 
such assignment because of business reasons, and in 
this connection, the Trustee shall not be lable for 
any losses which may result from failure of notice 
to the debtors. 


That the Trustee does hereby accept this trust 
and agrees to carry out the terms thereof as herein 
specified. 


In Witness Whereof, the parties hereto have 
hereunto set their hands the day and year first here- 
inabove written. 

George F. Elliff, 
Trustor 
Louis Pasquinelli, 
Trustee 
Pear] KK. Lannin, 
Beneficiary 
Duly Verified. 


[Endorsed]: Filed April 21, 1955. 
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ANSWER OF PEARL K. LANNIN 


Defendant, Pearl K. Lannin, answers the Com- 
plaint of Plaintiff herein filed as follows, to-wit: 


This Defendant alleges that she did not know the 
actual financial condition of George F. Elliff, Bank- 
rupt deseribed in the Complaint filed herein, nor of 
his business until long after she guaranteed his 
note, described in said Complaint, and signed the 
“Trust Agreement’? mentioned therein, and that she 
supposed his note was being given in payment for 
merchandise. 


Wherefore, Defendant, Pearl K. Lannin, prays 


that plaintiff take nothing from defendant, Pearl 
K. Lannin. 


/s/ ROBERT N. JACOBS, 
Attorney for Defendant, Pearl 
K. Lannin 
Duly Verified. 


| Endorsed]: Filed April 21, 1955. 
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In the United States District Court for the North- 


ern District of California, Southern Division 


No. 34590 


RALPH E. WILLIAMS, as Trustee in Bank- 


Hinpucy, etc., Plaintiff, 
VS. 


TWIN CITY LUMBER COMPANY, etc., et al. 


Defendants. 


PEARL K. LANNIN, 


Defendant and Cross-Complainant, 


VS. 


TWIN CITY COMPANY, also known as TWIN 


CITY LUMBER CO., and herein called the 
“OLD FIRM’, a firm of copartners, DRViiy 
CITY LUMBER CoO., herein called the “NEW 
FIRM”, a firm of joint adventurers, JOHN 
W. HUNTER, individually and as a member 
of said “OLD FIRM’, and FRANK 
SUPPLY CORP., a corporation, S@UwEe 
WEST MANAGEMENT CORP., a corpora- 
tion, H. A. COLLINS and WILLIAM W. 
RAMSAY, individually, and as members of 
sad “NEW FIRM”, Cross-Defendants. 


CROSS-COMPLAINT OF PEARL K. LANNIN 


Contemporaneously with the filing herein of her 


Answer to the Complaint of Plaintiff herein filed, 
the defendant Pearl K. Lannin, pursuant fo me 
13¢. of the Federal Rules of Civil Procedure, makes 
and files herein her Cross-Complaint against her co- 
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parties, the cross-defendants above named, as such, 
and complaining of said cross-defendants, alleges as 
follows: 
ibe 

Except as hereinafter alleged, each and all of the 
averments contained in the First Count of said 
Complaint are true, and subject only to that excep- 
tion, are hereby adopted and reiterated by this 
Cross-Complainant and together with the two exhib- 
its annexed to said Complaint and mentioned in 
Paragraph XI of said First Count, are hereby ex- 
pressly referred to and made part of this Cross- 
Complaint as though set forth in haec verba. 


II. 

When, as alleged in those paragraphs, the Old 
Firm proposed the new arrangement effected as 
therein alleged, by the October Transaction men- 
tioned therein, George I’. Elliff therein and herein 
ealled the Bankrupt, was, as the Old irm was well 
aware, completely under its domination because of 
the facts, therein alleged, that it still retained ware- 
house receipts representing all of his stock in trade 
and was still refusing to release any of said stock 
in trade for delivery to his customers, and that it 
still retained also, as it still does, the unpaid checks 
therein mentioned; and, as this cross-complainant 
believes and so avers, everything hereinafter al- 
leged to have been done or omitted by the Bankrupt 
was done at the instance and direction of the Old 
Firm and in furtherance of its design to effectuate 
that proposed new arrangement. 
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TTI. 

On or about September 28, 1953, the Bankrupt 
requested this cross-complainant to endorse as guar- 
antor a note for $28,000.00 which he proposed to 
execute, together with his wife, daughter of this 
cross-complainant, to the order of the Old Firm. 
In support of that request he falsely and fraudu- 
lently represented to this eross-complainant that 
said note was to be given in payment for new mer- 
chandise which his business urgently required and 
by the resale of which he could and would quickly 
pay said note and reap a handsome profit which 
would enable him to expand his business and ensure 
it a brilliant success; and that his business already 
was profitable and flourishing, although in need of 
the additional financing which such profit would 
supply. In support of that request he also offered 
to secure this cross-complainant against any possi- 
ble lability on the requested guaranty by transfer- 
ring to her his entire stock in trade and all subse- 
quent replacements thereof or additions thereto, and 
also by impounding for her benefit and under a 
trust arrangement all of the future proceeds of his 
present accounts receivable and all other money 
which his business might realize until any possibil- 
ity of such liabilitv was extinguished; and he falsely 
and fraudulently represented to her that such se- 
curity would fully protect her. This plaintiff be- 
lieved those representations and relied thereon in 
executing the guaranty and ‘Trust Agreement” 
mentioned in said First and Fourth Counts. As he 
was well aware, she did not know or suspect when 
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she did so and the Bankrupt fraudulently omitted 
to disclose to her, that he was insolvent or other- 
wise than in a healthy financial condition, nor that 
he then had or would thereafter acquire, necessarily 
or otherwise, any creditors who would be hindered, 
delayed, defrauded, or harmed at all much less that 
he would be placed in any danger of being adjudi- 
eated a bankrupt, by the execution or guaranteeing 
of that note or the execution of that “Trust Agree- 
ment” or by any of the transfers for which that 
“Trust Agreement’’ provided, because, as he knew, 
she only vaguely understood the terms or purport 
of said note and “Trust Agreement’’ and supposed 
that any creditors of said business could and would 
be paid by him promptly and in full, and because 
he fraudulently omitted to give her any information 
to the contrary. Had it not been for the premises in 
this paragraph alleged, this plaintiff, as the Old 
Firm well knew or ought to have known, would not 
have executed any such guaranty or “Trust Agree- 
ment” or participated in the said October Transac- 
tion at all or accepted any, or the benefit of any, of 
the said transfers. But this cross-complainant’s 
first knowledge and understanding of the actual 
facts regarding these matters was obtained by her 
during the proceeding in involuntary bankruptcy 
which is mentioned in Paragraph I of the said 
Complaint of the trustee, and she first realized the 
fraudulent character of said note, guaranty, “Trust 
Agreement” and transfers after she had propounded 
in said bankruptcy proceeding her claim to the 
stock in trade so transferred to her. 
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PV. 

Prior to any such discovery by this cross-com- 
plainant, and upon the demand of the New Firm, 
she made to the New Firm two payments of 
$1,000.00 each or $2,000.00 in all on account of said 
guaranty; that is to say, 

a payment of $1,000.00 on or about -ugust 26, 
1954, and — a payment of $1,000.00 on or about 
September 16, 1954; all to her damage in the sum of 
$2,000.00. When it acquired said guaranteed note, 
and when it demanded and received said payments 
from this cross-complainant the New Firm was well 
aware of all of the premises. 


Y. 

When it proposed said new arrangement as afore- 
said and participated in said October Transaction 
as alleged by the Trustee in said Paragraph XI of 
his said First Count, the Old Firm well knew or 
ought to have known that such a transaction and 
the obligations assumed and transfers required 
thereby were likely, if not almost certain to result 
in the institution, within a year after completion of 
said transaction, of a proceeding in bankruptey for 
the involuntary adjudication as a bankrupt of said 
George F. Elliff; and in his adjudication as such 
notwithstanding all the secrecy in which such trans- 
action and transfers might be enshrouded; and that 
in any such bankruptey proceeding the guarantor 
of such note would be virtually compelled and vir- 
tually certain to assert her supposed rights under 
said “‘Trust Agreement”, and would almost cer- 
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tainly be subjected to heavy expense in attempting 
to maintain and establish the same against any re- 
ceiver and against the trustee appointed in such 
proceeding. 

Wel, 

In the involuntary proceeding mentioned in said 
Paragraph I of the said First Count of the trus- 
tee’s complaint herein, a receiver was appointed and 
qualified on or about September 9, 1954, and there- 
upon procured in the latter proceeding an order re- 
quiring this cross-complainant to show cause inter 
alia why any assets of the Bankrupt under her con- 
trol should not be administered upon as a part of 
his estate. In response to that order this cross-com- 
plainant thereupon filed in the latter proceeding an 
answer whereby she claimed ownership of all of the 
stock in trade of the Bankrupt under the warehouse 
receipts issued and delivered to and held by her 
pursuant to said ‘Trust Agreement”. The Sum- 
mary proceedings thus initiated to determine her 
rights to said stock in trade consumed several 
months, and together with the investigation re- 
quired for the preparation and presentation of the 
facts involved therein, necessarily have already sub- 
jected her to an expense of $1,000.00 for the sery- 
ices of counsel whom she necessarily retained for 
that purpose. Her said claim has now been submit- 
ted and is awaiting decision; which must, appar- 
ently, be adverse to her because of the uncontra- 
dicted evidence which was adduced upon the trial of 
the latter claim that said note and all of said Octo- 
ber Transaction was in fact fraudulent. She will 
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ask leave to supplement this present cross-comp!aint 
by reporting said decision when the latter is ren- 
dered. 
VII. 
By reason of the premises this cross-complainant 
has already suffered actual damage in the sum of at 
least $3,000.00. 


Wherefore, this cross-complainant prays: 


(1) That the said note and guaranty be declared 
fraudulent and void; and ordered delivered up and 
cancelled ; 


(2) That this cross-complainant have judgment 
against each and all of the cross-defendants above 
named for actual damage in the sum of $3,000.00 
and for penal damages in the further sum of 
$9,000.00; or the total sum of $12,000.00; 


(3) That this cross-complainant recover from the 
lattex cross-defendants her costs incident to this 
cross-complaint; and, 


(4) That this eross-complainant have such other, 
further and different relief as the court may deem 
proper. 

/sf ROBERT N. JACOBS, 
Attorney for Defendant and 
Cross-Complainant 


Duly Verified. 


[Endorsed]: Filed April 21, 1955. 
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ANSWER TO COMPLAINT 

Come now T'win City Company, also known as 
Twin City Lumber Co., John W. Hunter, Frank- 
lin Supply Corp., a corporation, Southwest Man- 
agement Corp., a corporation, H. A. Collins, and 
Willam W. Ramsay, Defendants above-named, and 
answer as follows the Complaint of Plaintiff herein 
filed. 

al 

Admit the allegations contained in paragraphs 
numbered I, Il, III and IV in said Complaint set 
forth, except that Defendants deny the allegation 
contained in paragraph II that Defendant John W. 
Hunter is and always has been President of the 
“Od Firm”. 

HO 

Deny, for lack of information or belief sufficient 
to enable these Defendants otherwise to answer in 
that regard, each and every, all and singular, the 
allegations contained in paragraphs numbered V and 
VI in said Complaint set forth; and specifically deny 
that Defendants John W. Hunter and/or William 
W. Ramsay at all of the times herein mentioned 
were well aware or at all aware of the alleged fail- 
ing condition of the Bankrupt’s said business, or 
of the said Bankrupt’s insolvency and/or of his 
determination to continue said business. 


IME 
Admit the allegations of paragraph VII of said 
Complaint, saving and excepting that these Defend- 
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ants deny that the ‘‘May Agreement’’ referred to 
therein was made and entered into on or about May 
4, 1954, and in that connection they allege that said 
Agreement was made on or about April 27, 1953, 
and that substantially all of the stock-in-trade de- 
posited in the field warehouse referred to therein 
was stock-in-trade theretofore delivered into said 
warehouse by said “Old Firm’? and theretofore 
bought and paid for by said “Old Firm” and then 
belonged to said ‘Old Firm’, and was subject to 
release from said warehouse to said Bankrupt upon 
his payment therefor; and that the contents of 
said warehouse was security for said ‘‘Old Firm” 
on obligations of said Bankrupt to said “Old Firm’’ 
arising out of the purchase of stock-in-trade by 
said Bankrupt by said ‘‘Old Firm”. 


IV. 

Deny each and every, all and singular, the alle- 
gations contained in paragraphs numbered VIII, 
EX. and ae. 

Ay 

Deny each and every, all and singular, the alle- 
gations contained in paragraph numbered XI in 
said Complaint contained, saving and excepting that 
these Defendants admit the allegations in paragraph 
XI commencing with the words “on or about’? on 
line 27, page 7, of said Complaint and ending on 
line 30, page 7, with the words ‘‘his wife”, thereof 
and those allegations contained in paragraph XII 
of said Complaint commencing on line 12, page 8 
and ending with the word ‘‘note”’ on line 18, page 8; 
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and these Defendants deny, for lack of information 
or belief sufficient to enable them to answer in that 
regard, each and every, all and singular, the other 
allegations contained in paragraph XII. 


VI. 

Deny, for lack of information or belief sufficient 
to enable these Defendants otherwise to answer in 
that regard, except as may be disclosed by Exhibit 
“B” annexed to said Complaint, each and every, all 
and singular, the allegations contained in paragraph 
XIII in said Complaint contained. 


VII. 

Deny each and every, all and singular, the allega- 
tions contained in paragraphs XIV, XV, and XVI 
in said Complaint contained and in this connection 
they allege that at none of the dates mentioned in 
said Complaint was the open account therein re- 
ferred to owing by said Bankrupt to said “Old 
Firm” extinguished. 

VIII. 

Deny, for Jack of information or belief sufficient 
to enable these Defendants otherwise to answer in 
that regard, each and every, all and singular the 
allegations contained in paragraphs numbered 
XVIII, XTX, XX, XXI and XXIT thereof, sav- 
ing and excepting that these Defendants admit that 
such of the things alleged in said Complaint prior 
to said paragraph XX which did occur pursuant to 
the admissions of these Defendants heretofore con- 
tained herein did so occur in the State of California. 
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Second Count 


i 
Deny, for lack of information or belief sufficient 
to enable these Defendants otherwise to answer in 
that regard, each and every, all and singular the 
allegations contained in paragraphs ITI in said Com- 
plaint set forth. 
II. 
Deny each and every, all and singular, the alle- 
gations contained in paragraph IV in said Com- 
plaint contained. 


Third Count 


ile 
Deny, for lack of information or belief sufficient 
to enable these Defendants otherwise to answer in 
that regard, the allegations contained in paragraphs 
II and IIT of said Complaint contained. 


JUL 
Deny each and every, all and singular, the alle- 
gations contained in paragraph IV thereof. 


Fourth Count 


¥. 

Admit and/or deny with respect to paragraphs I 
to XX, both inclusive, of Plaintiff’s First Count 
which are by reference made part of paragraph I 
of his said Fourth Count which have heretofore 
been admitted and/or denied in connection with said 
First Count. 
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ide 
Deny each and every, all and singular, the alle- 
gations contained in paragraphs numbered II in 
said Complaint contained. 


ie 

Deny, for lack of information or belief sufficient 
to enable these Defendants otherwise to answer in 
that regard, the allegations contained in paragraphs 
numbered III of said Complaint, saving and ex- 
eepting that these Defendants admit the appoint- 
ment and qualification of a Receiver in said bank- 
ruptcy proceedings. 

IV. 

Deny each and every, all and singular, the alle- 
gations contained in paragraph IV in said Com- 
plaint contained. 

Wherefore, Defendants pray that Plaintiff take 
nothing herein and that these Defendants have 
judgment for their costs herein incurred; and for 
all proper relief. 

SHAPRO & ROTHSCHILD 
/s/ By DANIEL ARONSON, JR. 
Attorneys for Defendants 


Affidavit of Service by Mail Attached. 
[Endorsed]: Filed August 19, 1955. 


[Title of District Court and Cause. ] 


ANSWER TO CROSS-COMPLAINT 
Come now the Cross-defendants above-named and 
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answer as follows the Cross-Complaint of Pear] K. 
Lannin heretofore filed herein. 


VF 


Allege that said Cross-complaint does not state 
facts sufficient to constitute a cause of cross-claim, 
or cause of action against these Cross-defendants, 
or any of them. 

it 

Alleges that prior to the commencement of the 
above-entitled proceeding and/or the filing of the 
said cross-complaint Cross-defendant Twin City 
Lumber Co., commenced in the Superior Court of 
the State of California, in and for the County of 
Santa Clara, an action therein pending and num- 
bered 93552 and wherein Pearl K. Lannin, Cross- 
complainant herein was a Defendant, and in which 
said action Cross-defendant Twin City Lumber Co., 
seeks judgment against said cross-complainant upon 
the Promissory Note more particularly in said 
eross-complaint referred to; and that Summons 
upon said Complaint in said Superior Court action 
No. 93552 was duly issued by the Clerk of said Su- 
perior Court and by said Cross-defendant Twin 
City Lumber Co., caused to be served upon said 
Cross-complainant, and thereby said Superior Court 
acqtured jurisdiction over the subject matter of said 
Complaint and of said Cross-complaint with respect 
to the said Promissory Note, prior to the said com- 
mencement of the above-entitled action and/or the 
said filing herein of said cross-complaint; and that, 
therefore, the above-entitled Court has no jurisdic- 
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tion over the subject matter of said Cross-complaint 
herein. 
IIT. 

Admit and/or deny with respect to the First 
Count of Plaintiff’s Complaint in said action which 
are by reference made part of paragraph I of said 
Cross-complaint which have heretofore been admit- 
ted and/or denied in connection with said Furst 
Count of said Plaintiff’s Complaint. 


IV. 
Deny each and every, al] and singular, the alle- 
gations contained in paragraphs numbered II and 
VII of said Cross-complaint. 


ay’. 

Deny for lack of information or belief sufficient 
to enable these Defendants otherwise to answer in 
that regard, each and every, all and singular, the 
allegations contained in paragraphs numbered III 
and IV of said Cross-complaint. 


VI. 

Deny each and every, all and singular, the allega- 
tions contained in paragraph numbered V of said 
Cross-complaint. 

Vike 

Deny, for lack of information or belief sufficient 
to enable these Defendants otherwise to answer in 
that regard, the allegations contained in paragraph 
VI of said Cross-complaint, saving and excepting 
that these Defendants admit the appointment and 
qualification of a Receiver in the bankruptcy pro- 
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ceedings therein referred to and the issuance of 
the Order to Show Cause and of the filing therein 
of the Answer thereto; and in that connection, these 
Defendants allege that they are not a party to and 
were not represented in and therefore are not and 
will not be bound by any decision which might be 
made by said Bankruptcy Court on the issues so 
joined by the Trustee and Cross-complainant herein 
and more particularly referred to as summary pro- 
ceedings in said paragraph VI of said Cross-com- 
plaint. 


Wherefore, these Cross-defendants pray that 
Cross-complainant take nothing herein and that 
these Cross-defendants be hence dismissed with their 
costs herein incurred; and that if the foregoing re- 
hef is not granted herein that these Cross-defend- 
ants will have a trial upon the merits of the issues 
joined upon said Cross-complaint by this Answer 
be had herein and that it be adjudged and decreed 
by this Court that the Promissory Note and Guar- 
anty more particularly 1n said Cross-complaint de- 
scribed be declared valid and subsisting and between 
said Cross-complainant and these cross-defendants ; 
and for such other, further and different Order, 
Judgment, Decree and relief as to this Honorable 
Court may seem proper in the premises. 


SHAPRO & ROTHSCHILD 
/s/ By DANIEL ARONSON, JR. 


Attorneys for Cross-defendants 


[Endorsed]: Filed August 19, 1955. 
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AMENDMENT TO COMPLAINT 


By leave of Court first had and obtained the 
plaintiff above named hereby amends his Com- 
plaint herein as follows, to-wit: 

First, by amending Paragraph IT of the Third 
Count of said Complaint to read as follows: 


“TT, 

“Within four months next preceding July 10, 
1954, the Bankrupt made or caused to be, as they 
were, made, to the New Furm, the following pay- 
ments of money from the funds of the Bankrupt; 
namely, 


On or shortly after March 25, 1954... .$3,170.37 


On or shortly after March 25, 1954.... 446.25 
Onsor about May 7, 1954............. 1,200.00 
eeeror. ... 0.98 ee. $4,816.62” ; 


Second, by amending paragraph (iii) of the 
prayer of said Complaint by substituting the sum 
of $4,816.62 for the sum of $3,616.62 which now ap- 
pears in the latter paragraph. 


Wherefore, plaintiff prays judgment in aecord- 
ance with the prayer of said Complaint as so 
amended. 


/s/ C. HUNTINGTON JACOBS 
Attorney for Plaintiff 
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State of California, 
County of Santa Clara—ss. 


Ralph E. Williams, being first duly sworn, says 
on oath as follows: 


I am the duly appointed, qualified and acting 
Trustee in Bankruptey of the Estate of George F. 
Tnlhff, bankrupt, and as such make this verification 
of the foregoing Amendment to Complaint. I have 
read said Amendment and know the contents thereof, 
and the same is true to the best of my knowledge, 
information and belief. 


/s/ RALPH E. WILLIAMS 
Subseribed and sworn to before me this 18th day 


of November, 1955. 


[Seal] /s/ HELEN IVANCOVICH 
Notary Public in and for the County 
of Santa Clara, State of Califormia 


[Endorsed]: Filed November 21, 1955. 


(Title of District Court and Cause. ] 


ORDER 


Tt is hereby ordered that judgment be entered 
against plaintiff on counts One, Two and Four of 
the complaint; in favor of the plaintiff on count 
Three of the complaint, as amended, in the sum of 
$4,816.62; and against cross-complainant Lannin on 
the cross-complaint. 

Counsel for defendants other than Lannin and 


Twin City Company, et al. dL 


Elliff to prepare findings of fact, conclusions of law, 
and judgment. 


Dated: December 14, 1955. 
/s/ O. D. HAMLIN 
United States District Judge 
[Endorsed]: Filed Dee. 14, 1955. 


lTitle of District Court and Cause. | 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 

The above-cntitled action upon the Complaint of 
Plaintifi and the Answer thereto heretofore filed 
herein by Twin City Company, also known as Twin 
City Lumber Co., John W. Hunter, Franklin Sup- 
ply Corp., a corporation; Southwest Management 
Corp., a corporation; H. A. Collins, and William 
W. Ramsay, and upon the Answer thereto and the 
Cross-Complaint of Defendant and Cross-Complain- 
ant, Pearl K. Lannin, and the Answer to said Cross- 
Complaint heretofore filed herein by the Cross- 
Defendants ahove-named, and upon the issues so 
joined, having regularly come on for hearing before 
the above-entitled Court for trial, said Court sit- 
ting without a jury, a trial by jury of said issues 
having been expressly waived, commencing on the 
21st day of November, 1955, said Plaintiff being 
represented by C. Huntington Jacobs, Esq., his 
attorney, the Defendants and Cross-Defendants 
Lwin City Company, also known as Twin City 
Lumber Co., John W. Hunter, Franklin Supply 
Corp., a corporation; Southwest Management Corp., 
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a corporation; H. A. Collins, and Wiliam W. Ram- 
say being represented by Messrs. Shapro & Roths- 
ehild (Arthur P. Shapro, Esq., and Daniel Aronson, 
Jr., Esq., appearing), their attorneys, and Defend- 
ant and Cross-Complainant, Pearl K. Lannin being 
represented by Robert N. Jacobs, Esq., her attorney, 
and no appearance having been made by or on be- 
half of Defendant Audrey Mae Elliff, and evidence, 
both oral and documentary, having been adduced by 
the respective parties upon the issues so joined, 
and the matters having been duly argued by coun- 
sel for the respective parties and submitted to the 
Court for decision, and the Court being fully ad- 
vised in the premises, now makes the following 


Findings of Fact 
(First Count) 


iF 

That each and all of the allegations contained in 
paragraphs numbered I, II, ITI, IV and V of the 
First Count of Plaintiff’s Complaint on file herein 
are true. 

ipl. 

That it is true that at all of the times mentioned 
in said First Count of said Complaint which ante- 
dated July 10, 1954 said Bankrupt owned a whole- 
sale and retail Inmber business known as “Pine 
Supply Co.”, and located, as was also its stock-in- 
trade, upon certain premises occupied by him in the 
city of San Jose, County of Santa Clara, State of 
Cahfornia; and that the Bankrupt operated his 
said business at all of the times herein mentioned 
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which antedated the time, about June 20, 1954, 
when it was finally closed by attachments and finally 
ceased operation; and that said Bankrupt, until 
his adjudication as such as aforesaid, was deter- 
mined to and did continue his said business as 
aforesaid, and the said John W. Hunter and Wil- 
lam W. Ramsay were well aware of said Bank- 
rupt’s said determination to continue his said busi- 
ness; and that except as herein in this paragraph 
above found to be true, each and all of the allega- 
tions of paragraph VI of the First Count of Plain- 
tiff’s said Complaint on file herein are untrue. 


Jak, 

That each and all of the allegations contained in 
paragraph VII of the Plaintiff’s First Count of 
said Complaint are true, saving and excepting that 
the “May Agreement” in said paragraph VII re- 
ferred to provided that warehouse receipts evi- 
dencing all such deposits should be (as they were) 
issued to the old firm by said warehouseman as 
security for all of the indebtedness of said Bank- 
rupt which then and/or thereafter, during the term 
of said “May Agreement,” were or to become owing 
to said old firm by said Bankrupt. 


eV. 

That on or about August 20, 1953, the old firm, 
in accordance with the May Agreement, notified the 
Bankrupt that the latter agreement was terminated ; 
and that the old firm then held as security for all 
of the monies then owed to it by said Bankrupt 
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warehouse receipts theretofore issued to it pur- 
suant to that Agreement, which evidenced substan- 
tially all of his then existing stock-in-trade, and 
was consequently in a position to suspend the oper- 
ation of said Bankrupt’s business at any time by 
refusing to release the stock-in-trade covered by 
said warehouse receipts for delivery to his custo- 
mers; and that at the later time also, the old firm 
held (as the old firm did at the time of the trial 
of the above-entitled action) a number of unpaid 
checks drawn by lim and payable to its order in 
the amount of over $50.00 each, which from time 
to time during the existence of said business he 
had given to it for value, but all of which upon 
presentation had been denied payment and returned 
to 1¢ for lack of sufficient funds in the bank accounts 
on which they were respectively drawn; and all 
of which, as he then was, to its knowledge, aware, 
it was holding pending such action as it might take 
cr cause to be taken regarding them, and the aggre- 
gate amount of which said unpaid checks had been 
on or before October 8, 1955 debited by said old 
firm to and became a part of its Note Receivable 
account from said Bankrupt; and that except as 
hercin in this paragraph above found to be true, 
each and all of the allegations of paragraph VIII 
of the First Count of Plaintiff’s said Complaint on 
file herein are untrue. 
N.. 

That the old firm then claimed and it was a fact 
that at said time said Bankrupt owed to said old 
firm the sum of $28,116.63, inclusive of the afore- 


r 
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mentioned dishonored checks in the respective sums 
of $2,500.00, $741.26, and $7,310.98, protest fees 
thereon in the sum of $21.00, its warehouse account 
in the sum of $17,416.05, and interest on its said 
warehouse account, accrued pursuant to the terms 
of said May Agreement, in the additional sum of 
$127.34, and all of which said sum was then and 
there secured by the aforesaid warehouse receipts; 
and that at said time, as the old firm knew, said 
Bankrupt was and had long been indebted to numer- 
ous other creditors whose claims against him were 
of a nature to be provable in bankruptcy as de- 
fined by the Bankruptcy Act, but said Bankrupt, 
nevertheless, was determined to and did continue 
his said business as long as he could; and that 
except as herein this paragraph above found to be 
true, each and all of the allegations of paragraph 
IX of the First Count of Plaintiff’s Complaint on 
file herein are untrue. 
VO. 

That under the circumstances outlined in the 
preceding paragraph hereof, and upon terminating 
the May Agreement, as aforesaid, the old firm in- 
formed the Bankrupt that it would not release any 
of his merchandise covered by the warehouse re- 
ceipts thereon held by said old firm for delivery 
to any of his customers unless, nor until, he sub- 
stantially reduced his indebtedness to it or made 
some new arrangement with respect thereto satis- 
factory to said old firm, and that unless he com- 
plied promptly with either of said alternatives, said 
old firm would proceed, by the use of its said ware- 
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house receipts, to lawfully realize upon same as 
security for the said indebtedness of said Bank- 
rupt to said old firm; that in response to this in- 
formation and between August 20 and September 
28, 1953, the Bankrupt executed and delivered to 
the old firm on account of that indebtedness five 
ehecks aggregating $13,447.98, all of which were 
dishonored on presentation and protested, three of 
which, aggregating $10,552.18, have never been paid 
and were retained by the old firm until the time 
of the trial of this suit; that the old firm continued 
to hold its said warehouse receipts and to refuse to 
permit any use by the Bankrupt of lis stock in 
trade until the completion of the October transac- 
tion as described below; and that except as herein 
in this paragraph above found to be true, each and 
all of the allegations of paragraph X of the First 
Count of Plaintiff’s said Complaint on file herein 
are untrue. 
VII. 

In response, also, to the aforesaid information, 
said Bankrupt attempted to formulate and effectu- 
ate a new arrangement which would be satisfactory 
to the old firm and ultimately and on or imnnedi- 
ately prior to October 6, 1953, said Bankai 
proposed and said old firm agreed to a new arrange- 
ment which was actually effectuated by the so-called 
“October transaction”; and that the latter consisted 
of the events more particularly set forth in para- 
eraph XI of the First Count of Plaintiff’s Com- 
plaint on file herein commencing with line 21, page 
7, of said Complaint, and ending on line 10, page 
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8 thereof, saving and excepting that the said old 
firm did not give to the two attorneys employed 
by the Bankrupt directions for the preparation of 
said “Trust Agreement”; and that except as herein 
in this paragraph above found to be true, each 
and all of the allegations of paragraph XI of the 
First Count of Plaintiff’s said Complaint on file 
herein are untrue. 
nv iaiey, 

That the terms and eonditions of the said Note 
and Trust Agreement were and are as set forth 
ia Exhibit “A” and Exhibit “B” annexed to Plain- 
tiff’s Complaint. 

Le 

That the allegations contained in paragraph XITTL 
ef the First Count of Plaintiff’s Complaint com- 
mencing with the word “during” on line 25, page 9 
thereof, and ending on line 2, page 10 thereof, are 
untrue. 

X. 

That neither the said Promissory Note nor the 
said “Trust Agreement” was intended by the old 
firm or by said Bankrupt to discharge any anteced- 
ent indebtedness of his to said old firm, but that 
therebv said old firm procured the guaranty of said 
Promissory Note for $28,000.00 by said Pearl K. 
Lannin and surrendered as aforesaid the warehouse 
recetpts, by means of which the merchandise of said 
Bankrupt covered thereby was, in fact, through new 
warehouse receipts issued by said warehouseman 
to said Pearl K. Lannin given as security to said 
Pearl K. Lannin for her said guaranty of said 
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Promissory Note to said old firm; and that except 
as herein in this paragraph above found to be true, 
each and all of the allegations of paragraph XIV 
of the First Count of Plaintiff’s said Complaint 
on file herein are untrue. 


XI. 

That each and all of the allegations contained in 
paragraphs numbered XV, XVI and XVIII of the 
First Count of Plaintiff’s said Complaint on file 
herein are untrue. 

XH. 

That each and all of the allegations contained in 
paragraph XVII of the First Count of Plaintiff’s 
said Complaint on file herein are true, saving and 
excepting that said Pearl K. Lannin proved a claim 
in said bankruptey proceeding in the sum of 
$16,784.98. 

XIII. 

That upon said Note and from the funds of said 
Bankrupt payments were made to the new firm ag- 
eregating the total sum of $5,000.00, of which 
$2,500.00 was paid on January 15, 1954, and the 
remaining $2,500.00 was paid between April 24, 
1954 and June 16, 1954. 


XIV. 

That each and all of the allegations contained in 
paragraph XX of the First Count of Plaintiff's 
said Complaint on file herein are untrue, saving 
and. excepting that it is true that all of the things 
as found in these findings occurred in the State of 
California. 
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XV. 

That in and by an Order of the above-entitled 
Court made and entered herein by Hon. Bernard 
J. Abrott, Referee in Bankruptcy in charge of the 
bankruptcy proceedings of said George F. Elift on 
the 18th day of August, 1955, the claim of said 
Pearl K. Lannin to ownership of the merchandise 
covered by her warehouse receipts which was at the 
time of the commencement of said bankruptcy pro- 
eeedings in the said field warehouse of said Bank- 
rupt was determined to be invalid as against Plain- 
tiff herein. 

Pave | lle 

The Defendant, Mrs. Pearl K. Lannin, was a 
euarantor of the note mentioned herein and was 
and is a proper party defendant and cross-com- 
plainant in this suit. 


(Second Count) 
ib 
That such of the facts found above in connection 
with Plaintiff’s First Count as are applicable to and 
referred to in paragraph I of his Second Count are 
herehy incorporated and made part of these Find- 
ings in connection with his said Second Count. 


1. 
That each and all of the allegations contained in 
paragraphs IJ, I11 and IV of the Second Count of 
Plaintiff’s Complaint on file herein are true. 


Ti 
That at the times mentioned in paragraph IT of 
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the Second Count, by virtue of the warehouse re- 
ceipts issued to and held by Pearl K. Lannin pur- 
suant to the terms of the “Trust Agreement” 
referred to in the First Count, Defendant Twin 
City Lumber Company had security for its debt 
upon that portion of the stock-in-trade of said 
Bankrupt as was covered by said warehouse re- 
ceipts. 
(Third Count) 
Jt 

That such of the facts found in connection with 
Plaintift’s First Count as are applicable to and 
referred to in paragraph I of his Third Count are 
hereby expressly referred to and made part of these 
Findings in connection with his said Third Count. 


Jue 
That each and all of the allegations contained in 
paragraphs IT (as amended November 21, 1955), 
III, and IV of the Third Count of Plaintiff’s Com- 
plaint on file herein are true. 


(Fourth Count) 
IL. 

That such of the facts found in connection with 
Plaintiff’s First Count as are applicable to and 
referred to in paragraph I of his Fourth Count 
are hereby expressly referred to and made part 
of these Findings in connection with his said Fourth 
Count. 

dels 
That each and all of the allegations contained in 
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paragraphs II and IV of the Fourth Count are un- 
true. 
IIT. 
That each and all of the allegations contained in 
paragraph III of the Fourth Count of Plaintiif’s 
said Complaint on file herein are true. 


(Cross-Complaint) 
Bl 

This Court makes with respect to the Cross- 
Complaint of Pearl K. Lannin filed herein the 
same Findings with regard to those allegations of 
the First Count of Plaintiff’s Complaint on file 
herein as are hereinabove made with respect to 
said First Count, to the extent that said allega- 
tions of said First Count are incorporated by ref- 
erence in paragraph I of said Cross-Complaint. 


IT. 
That each and all of the allegations contained in 
paragraph II of said Cross-Complaint are untrue. 


HT. 

That on or about the 28th day of September, 
1953, the Bankrupt requested Cross-Complainant 
to endorse as Guarantor a Note for $28,000.00 which 
he proposed to execute, together with his wife, 
daughter of Cross-Complainant, to the order of 
the old firm; that in support of that request he also 
offered to secure Cross-Complainant against any 
possible liability on the requested guaranty by 
causing (1) to be issued to her warehouse receipts 
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upon the greater portion of his stock-in-trade of 
lumber then located in a field warehouse and cov- 
ered by warehouse receipts issued to and held by 
Cross-Defendants and which were to be (as they 
subsequently were) released by the old firm in favor 
of Cross-Complainant and (2) by the terms and con- 
ditions of that said “Trust Agreement” described 
in Exhibit “B” annexed to Plaintiff’s Complaint on 
file herein; and that except as hereinabove in this 
paragraph otherwise found true each and all of 
the allegations contained in paragraph IIT of said 
Cross-Complaint are untrue. 


IV. 

That each and all of the allegations in paragraph 
IV of said Cross-Complaint are untrue, saving and 
excepting that it is true that upon demand of the 
new firm Cross-Complainant made to the new firm 
the payments aggregating $2,000.00 as more par- 
ticularly in said paragraph IV set forth. 


We 

That each and all of the allegations contained 
in paragraphs V and VII of said Cross-Complaint 
are untrue. 

VI. 

That each and all of the allegations contained in 
paragraph VI of said Cross-Complaint are true, 
saving and excepting that on or about the 18th day 
of August, 1955, Hon. Bernard J. Abrott, Referee 
in Dankruptcy in charge of the bankruptey pro- 
ceedings of said George F. Elliff, made and entered 
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an Order in the above-entitled Court invalidating 
the claim of said Pearl K. Lannin to ownership of 
the merchandise covered by her warehouse receipts 
which was at the time of the commencement of said 
bankruptcy proceedings in the said field warehouse 
of said Bankrupt. 


Wherefrom, the Court draws and makes the fol- 

lowing 
Conclusions of Law 
if, 

That this is a plenary suit by the Trustee in Bank- 
ruptcy to recover transfers claimed to be fraudu- 
lent under Sections 60(b) and 67(d) of the Bank- 
ruptey Act, 11 U.S.C.A. 96(b) and 107(d) ; and that 
the Court has jurisdiction of this suit under 11 
Wie 1, 11, 96(b), and 107(e). 


Ja 

That neither the Promissory Note nor the Trust 
Agreement respectively denominated as Exhibits 
“A” and “B” annexed to said Plaintiff’s Complaint 
were nor are fraudulent as against the creditors of 
George F. Elliff, bankrupt, under Section 67(d) of 
the Bankruptcy Act or under any other applicable 
statute of the State of California. 


III. 

That at the time of the receipt by said Defendants 
of the $2,500.00 paid by said Bankrupt to Defend- 
ant Twin City Lumber Company and/or Twin City 
Company as alleged in paragraph XIX of Plain- 
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tiff’s Complaint, within the four months next pre- 
ceding the commencement of the Bankruptcy 
proceedings of said George F. Elliff, said Twin City 
Lumber Company and/or Twin City Company as 
its suecessor in interest as payee of the Promissory 
Note heretofore and therein referred to was a se- 
eured creditor within the meaning of Section 1 (28) 
of the Bankruptcy Act. 


ie 


That defendants Twin City Company, also known 
as Twin City Lumber Co.; John W. Hunter; 
Branklin Supply Corp., a corporation; Southwest 
Management Corp., a corporation; H. A. Collins; 
and \Wilham W. Ramsay received a preference 
voidable under Section 60(b) of the Bankruptey 
Act by virtue of the facts found to be true by this 
Court in connection with Plaintift’s Third Count, 
to the extent of $4,816.62. 


Ve 


That Plaintiff is entitled to judgment against 
Defendants Twin City Company, also known as 
Twin City Lumber Co.; John W. Hunter; Frank- 
lin Supply Corp., a corporation; Southwest Man- 
agement Corp., a corpotation; H. A. Collis; @imd 
William W. Ramsay in the sum of $4,816.62, plus 
legal interest thereon from date of such judgment, 
together with his costs incurred in connection with 
the prosecution of the Third Count of his Complaint 
on file herein. 
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Va 

That Defendants Twin City Company, also known 
as Twin City Lumber Co.; John W. Hunter, Frank- 
lin Supply Corp., a corporation; Southwest Man- 
agement Corp., a corporation; H. A. Collins; and 
Wiliam W. Ramsay are entitled to judgment 
against Plaintiff upon the First, Second and Fourth 
Counts of Plaintiff’s Complaint on file herein and 
against Cross-Complainant on her Cross-Complaint 
herein filed, together with the costs incurred by de- 
fencants in connection therewith. 


Let judgment be entered accordingly. 
Dated: March 30, 1956. 
/s/ O. D. HAMLIN 
United States District Judge 


[Endorsed]: Filed March 30, 1956. 
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In the United States District Court, Northern 
District of California, Southern Division 


Civil Action No. 34590 


RALPH E. WILLIAMS, as Trustee in Bank- 


ruptey, etc., Plaintiff, 
VS. 
TWIN CITY LUMBER COMPANY, ete., et al, 
Defendants. 


PEARL K. LANNIN, 
Defendant and Cross-Complainant, 


VS. 


TWIN CITY COMPANY, also known as THIS 
CITY LUMBER CO., and herein ealled the 
“OLD FIRM’, a firm of copartners, TWIN 
CITY LUMBER CO., herein called the ““NEW 
FIRM”, a firm of joint adventurers, JOHN 
W. HUNTER, individually and as a member 
of said “OLD FIRM”, and FRANKLIN 
SUPPLY CORP., a corporation, SOUTH- 
WEST MANAGEMENT CORP., a corpora- 
tion, H. A. COLLINS and WILLDEASH 
RAMSAY, individually, and as members of 


said “NEW FIRM”, Cross-Defendants. 


JUDGMENT 

The above-entitled action upon the Complaint of 
Plaintiff and the Answer thereto heretofore filed 
herein by Twin City Company, also known as Twin 
City Lumber Co., John W. Hunter, Franklin Sup- 
ply Corp., a corporation; Southwest Management 
Corp., a corporation; H. A. Collins, and William W. 
Ramsay, and upon the Answer thereto and the 
Cross-Complaint of Defendant and Cross-Complain- 
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ant, Pearl K. Lannin and the Answer to said Cross- 
Complaint heretofore filed herein by the Cross-de- 
fendants above-named, and upon the issues so joined, 
having regularly come on for hearing before the 
above-entitled Court for trial, said Court sitting 
without a jury, a trial by jury of said issues having 
been expressly waived, commencing on the 21st day 
of November, 1955, said Plaintiff being represented 
by C. Huntington Jacobs, Esq., his attorney, the 
Defendants and Cross-Defendants Twin City Com- 
pany, also known as Twin City Lumber Co., John 
W. Hunter, Franklin Supply Corp., a corporation; 
Southwest Management Corp., a corporation; H. A. 
Collins, and William W. Ramsay being represented 
by Messrs. Shapro & Rothschild (Arthur P. Shapro, 
Esq., and Daniel Aronson, Jr., Esq., appearing), 
their attorneys, and Defendant and Cross-Complain- 
ant Pearl K. Lannin being represented by Robert 
N. Jacobs, Esq., her attorney, and no appearance 
having been made by or on behalf of Defendant 
Audrey Mae Elliff, and evidence, both oral and 
documentary having been adduced by the respective 
parties upon the issues so joined, and the matter 
having been submitted to the Court for decision, 
and the Court being fully advised in the premises 
and having heretofore made and filed herein its 
Findings of Fact and Conclusions of Law upon 
said issues, and good cause appearing therefor, 

It is Hereby Ordered, Adjudged and Deecreed that 
Plaintiff, Ralph E. Williams, as Trustee in Bank- 
ruptcy of the Estate of George F. Elliff, an individ- 
ual doing business as ‘‘Pine Supply Co,” Bankrupt, 
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do have and recover of and from Defendants, Twin 
City Company, also known as Twin City Lumber 
Co., John W. Hunter, Franklin Supply Corp., a 
corporation; Southwest Management Corp., a cor- 
poration; H. A. Collins, and William W. Ramsay, 
and each of them the sum of $4,816.62 plus legal 
interest thereon from date hereof until paid, to- 
gether with said Plaintiff’s costs herein in connec- 
tion with the Third Count of his Complaint on file 
herein and taxed at the sum of $¢—————;; and 

It Is Further Ordered, Adjudged and Decreed 
that said Plaintiff take nothing herein as against 
said Defendants, or any of them, by virtue of the 
First, Second and Fourth Counts of his said Com- 
plaint or any one of them and that said Defend- 
ants Twin City Company, also known as Twin City 
Lumber Co., John W. Hunter, Franklin Supply 
Corp., a corporation; Southwest Management Corp., 
a corporation; H. A. Collins and William W. Ram- 
say, have and recover of and from said Plaintiff 
their costs herein incurred in connection with said 
Wirst, Second and Fourth Counts of Plaintiff’s 
Complaint and taxed at the sum of $22.00; and 

It fs Further Ordered, Adjudged and Decreed 
that Pearl K. Lannin, Cross-Complainant herein, 
take nothing as against Cross-Defendants Twin City 
Company, also known as Twin City Lumber Co., 
John W. Hunter, Franklin Supply Corp., a cor- 
poration; Southwest Management Corp., a corpora- 
tion; H. A. Collins and William W. Ramsay, or any 
of them, by reason of her Cross-Complaint on file 
herein and that said Cross-Defendants, and each of 
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them, do have and recover of and from said Cross- 
Complainant their costs herein incurred in connec- 
tion with the said Cross-Complaint and taxed at the 
sum of $22.00. 


Dated at San Franciseo in said District this 30th 
day of March, 1956. 


/s/ O. D. HAMLIN 
District Judge 


Entered in Civil Docket March 30, 1956. 
Affidavit of Service by Mail Attached. 


[Endorsed]: Filed March 30, 1956. 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL 


Notice is Hereby Given: 

That Ralph E. Williams, as such Trustee and 
Plaintiff, hereby appeals to the United States Court 
of Appeals for the Ninth Cireuit from so much of 
the final judgment entered in this action on March 
30, 1956, as denies to said Ralph E. Williams any 
recovery against the respondents above named, upon 
Counts I and IV of his Complaint herein filed, and 
awards to said respondents costs incurred by them 
in the defense of said Counts I and IV, and 

That Pearl K. Lannin, as such Cross-Complain- 
ant, hereby appeals to the United States Court of 
Appeals for the Ninth Circuit from so much of the 
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said final judgment as denies to her any recovery 
on her Cross-Complaint herein filed, and awards to 
said respondents costs incurred by them in defense 
of said Cross Complaint. 


/s/ C. HUNTINGTON JACOBS 
Attorney for Plaintiff and Appellant 
Ralph E. Williams. 


/s/ ROBERT N. JACOBS 
Attorney for Cross-Complainant and 
Appellant, Pearl K. Lannin. 


[Endorsed]: Filed April 30, 1956 . 


[Title of District Court and Cause. ] 


UNDERTAKING FOR COSTS AND DAMAGES 
ON APPEAL 


Whereas, the Plaintiff and Appellant and the 
Cross Complainant and the Appellant in the above 
entitled action are about to appeal to the District 
Court of the United States for the Northern District 
of California, Southern Division, from a judgment 
entered against them in said action, in the above 
entitled Court on the 30th day of March, 1956, in 
favor of the respondents in said action, and denying 
to Plaintiff and Appellant any recovery under 
Counts I and IV of his Complaint herein, and deny- 
ing Cross Complainant and Appellant any recovery 
on her Cross Complaint herein and awarding costs 
to defendants and respondents. 
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Now, Therefore, in consideration of the premises, 
and of such appeal, the undersigned, the Central 
Surety and Insurance Corporation, a corporation 
duly organized and doing business under and by 
virtue of the laws of the State of Missouri, and duly 
licensed for the purpose of making, guaranteeing or 
becoming sole surety upon bonds or undertakings 
required or authorized by the laws of the State of 
California, does undertake and promise, on the part 
of the said Cross Complainant and Appellant, that 
said Cross Complainant and Appellant will pay all 
eosts which may be awarded against her on the ap- 
peal, or on a dismissal thereof, not exceeding the 
sum of Two Hundred Fifty and No/100 Dollars 
($250.00) to which amount it acknowledges itself 
bound. 


In Witness Whereof, the corporate seal and name 
of the said Surety Company is hereto affixed and 
attested at San Jose, California, by its duly author- 
ized Attorney-in-Fact, this 30th day of April, 1956. 


[Seal] CENTRAL SURETY AND INSURANCE 
CORPORATION 


/s/ R. B. SULLIVAN 
Attorney-in-Fact 
Power of Attorney Attached. 


Notary Certification Attached. 


[Endorsed]: Filed April 30, 1956. 
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ORDER EXTENDING TIME TO DOCKET 
RECORD ON APPEAL 
Good cause appearing therefor, it is 
Ordered that the time for docketing ihe record on 
appeal in the above case be extended to July 10, 
1956. 
June 5, 1956. 
/3/ OO. Dei Mae 
United States District Judge 


[Endorsed]: Filed June 5, 1956. 


[Title of District Court and Cause. ] 


CERTIFICATE OF CLERK TO RECORD 
ON APPEAL 

I, C. W. Calbreath, Clerk of the United States 
District Court for the Northern District of Cali- 
fornia, hereby certify the foregoing and accompa- 
nying documents and exhibits, listed below, are the 
originals filed in this Court in the above-entitied 
ease and constitute the record on appeal herein as 
designated by the attorneys for the appellant: 

Exeerpt from Docket Entries 

Complaint 

Answer of Pearl K. Lannin 

Cross-complaint of Pear] K. Lannin 

Answer of Twin City Company, aka Twin City 
Lumber Co., John W. Hunter, Franklin Supply 
Corp., Southwest Management Corp., H. A. Collins 
and William Ramsay. 
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Answer of defendants to cross-complaint of Pearl 
K. Lannin 

Amendment to Complaint 

Order for Judgment 

Findings of Fact and Conclusions of Law 

Judgement 

Notice of Appeal 

Appeal Bond 

Designation of Record on Appeal 

Order Extending Time to Docket Record on Ap- 
peal 

Reporter’s Transcript of Proeccdings, November 
2ieee, 23, 28 and 29, 1959. 


Plaintiff’s Exhibits 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 15-a, 16, 17, 18, 19, 20 and 21 


Defendants’ Exhibits: A, B, C (Ident.), D 
Cident.), E, fF, G, H, 1, J and K. 


nannin Exhibit L-1. 


In Witness Whereof, I have hereunto set my 
hand and affixed the seal of said District Court this 
9th day of July, 1956. 


[Seal] C. W. CALBREATH, 
Clerk, 
/s/ By MARGARET P. BLAIR, 
Deputy Clerk 


74 Ralph FH. Williams, et al. vs. 
[Title of District Court and Cause. | 


CERTIFICATE OF CLERK TO SUPPLE- 
MENTAL RECORD ON APPEAL 


J, C. W. Calbreath, Clerk of the United States 
District Court for the Northern District of Cali- 
fornia, hereby certify the foregoing and accompa- 
nying documents, listed below, are the original filed 
in this Court in the above-entitled case and consti- 
tute the supplemental record on appeal as desig- 
nated by counsel for the appellant but not included 
in the original record for the reason they were not 
received from the Court Reporters at that time: 


Reporter’s Transcript of proceedings, Dec. 8, 
1955. 


In Witness Whereof, I have hereunto set my 
hand and affixed the seal of said District Court this 
23rd day of July, 1956. 


C. W. CALBREATH, 
Clerk, 
/s/ By MARGARET P. BLAIR, 
Deputy Clerk 


Twin Crty Company, et al. 75 


In the United States District Court for the 
Northern District of California, 
Southern Division 


No. 34590 


RALPH EH. WILLIAMS, as Trustee in Bank- 
ruptecy of the Estate of GEORGE F. ELLIFF, 
an individual doing business as ‘‘ PINE SUP- 
PLY CO.,” Bankrupt, Plaintiff and Appellant, 
and PEARL K. LANNIN, 

Cross-Complainant and Appellant, 


VS. 


TWIN CITY COMPANY; TWIN CITY LUM- 
BER CO.; JOHN W. HUNTER; FRANK- 
LIN SUPPLY CORP., a_ corporation; 
SOUTHWEST MANAGEMENT CORP., a 
corporation; R. A. COLLINS and WILLIAM 
W. RAMSAY, Respondents. 


REPORTER’S TRANSCRIPT 
Monday, November 21, 1956 


Before: Hon. Oliver D. Hamlin, Judge. 

Appearances: For the Plaintiff and Appellant: 
C. Huntington Jacobs, Esq., for the Cross-Com- 
plainant & Appellant: Robert N. Jacobs, Esq., for 
the Respondents: Arthur P. Shapro, Esq. [1]* 


+ wap RE me 


* Page numbers appearing at top of page of original Reporter’s 
Transcript of Record. 
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Monday, November 21, 1955 
10:00 O’Clock A. M. 

(Opening statements were made by the fol- 
lowing counsel: Mr. C. Huntington Jacobs; 
Mr. Arthur»P. Shapro; and Mr. Robemraie 
Jacobs.) 


GEORGE F. ELLIFF 
a witness called on behalf of the plaintiff, being 
first duly sworn, testified as follows: 


Direct Examination 
QO. (By Mr. C. Huntington Jacobs): Your full 

name is George I". Elliff, isn’t it? 
That’s right. 
And what is your business or occupation? 
Sales representative. 
Are you engaged in the lumber business? 
Yes, sit. 


Oropep 


And have you been engaged in the lumber 
business for a considerable period of time? 

A. Yes, eit. 

@. When did you start in that business? 

ne 19aG. 

Q@. When did you first meet, if you ever did, 
the defendant, Mr. Hunter? 
In the spring of 1950. 
And what were you doing then? [2] 
Operating a saw mill at Boonville, California. 
Now, did that concern have a name? 
Coast Range Lumber Company. 


OP > 


(is 
is 


Twin City Company, et al. 17 


(Testimony of George IF’. Elliff.) 

Q. Did that concern have dealings with Mr. 
Hunter? A, Yes, siz 

M. And did you have personal dealings with 
him? 

A. I handled the dealings of Coast Range Lum- 
ber Company with Mr. Hunter, yes. 

Q. When did that concern close its business, if 
ii did? 

A. It became inactive in the spring of 1952. 

@. And at that time did you have any conversa- 
tion with Mr. Hunter about its affairs? 

Peeewes, sir, I did. 

Q. And about your own affairs? A. Yes. 

@. Where did these conversations take place, 
Mr. Elliff? 

A. In Mr. Hunter’s office in Los Angeles, Cali- 
fornia. 

@. In whose presence? 

A. Well, on one occasion, a Mr. Charles Lannon 
was present. 

Q. Mr. Charles Lannon, was he connected with 
this concern ? 

A. He was vice-president of the corporation. 

@. Isee. Now, state what in reference to your 
affairs, in your financial condition, was said and by 
whom at that interview? 

Mr. Shapro: To which we will object, your 
Honor, upon [3] the grounds it is incompetent, ir- 
yelevant and immaterial. The note in question is 
October, ’53, the preferential payments in the spring 
of 1954. The question is directed to a time in 1952. 
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(Testimony of George F. Elliff.) 

The Court: It’s for the purpose of bringing 

notice to this 
Tr. Jacobs: That is right, sir, it’s preliminary. 

The Court: Answer the question. 

The Witness: In the presence of Mr. Lannon 
you wanted to know what the conversation consisted 
of at that time? 

®. -GBy Mir. Jacobs): Yes. 

A. Well, it was the paying off of a note that 
we owed Mr. Hunter that he had advanced money 
on ecrtain lumber to be purchased by Twin City 
Company. 

The Court: Well, now 

@. (By Mr. Jacobs): Wait a minute. I asked 
vou to tell us what conversation took place in ref- 
erence to your financial condition. 

A. I was getting 

Q. Oh, very well. 

A. By referring to the fact that we had been a 
long time paying off some money that he had ad- 
vaneed. At the conclusion of this payoff he asked 
me what I intended to do personally after they 
closed the lumber company. 

The Court: Asked what? [4] 

A. What I intended to do personally. And he 
sympathized with the fact that we hadn’t made any 
money and I had lost what I had in it personally. 

Q. (By My. Jacobs): Did you have any subse- 
quent conversations with Mr. Hunter regarding 
your personal financial condition? And by per- 
sonal, I mean to include all of your condition, in- 
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(Testimony of George F. Eliiff.) 
eluding your business and other assets and labili- 
ties. A. Not until 1953, I would say. 

Q. And where did you have the first of the con- 
versations, if there were more than one, in 1953? 

A. I believe it was in Los Angeles again at his 
office. 

Q. And who was present on that occasion ? 

A. Mr. Hunter and myself, I believe, was all. 

Mr. Shapro: May we have the time a little more 
definite ? 

Q. (By Mr. Jacobs): About what time of the 
year was this? 

A. ‘This was in the early spring, I believe, in 
1950. 

The Court: 19 what? 

A. 1953 it was. 

Q. (By Mr. Jacobs): And who did you say was 
present? 

A. Mr. Hunter and myself at that occasion. 

@. What was said and by whom in regard to 
your financial condition on that occasion ? 

A. Well, I was trying to establish myself in 
business again and had related to him the facts 
that I had this partner who was financially able to 
take care of the purse. [5] 

The Court: Will you keep your voice up, please, 
Mr. Elliff? 

A, I will try. I have a little throat trouble. 

And I think I related to him that 

The Court: You related to him what? 

A. That I wanted to go in this Pine Supply 
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(Testimony of George F. Elliff.) 

business, that we had started it, and it had a very 
good possibility of making some money. That in 
essence is the gist of the conversation, I mean. 

Q. (By Mr. Jacobs): Now, did he ask you 
anything about your personal financial affairs? 

Mr. Shapro: Object to the form of the ques- 
tion, if your Honor please, upon the ground it is 
leading and suggestive. He has already asked for 
the substance of the conversation. 

The Court: What is asked for is any conversa- 
tion you had with Mr. Hunter at that time concern- 
ing your financial condition. If there was any such 
conversation, relate it, please. 

The Witness: I think it was common knowl- 
edge 

The Court: We are required to deal in conver- 
sations and that is what has been asked for. 

The Witness: At that particular time, I couldn’t 
say that he did. It might have been discussed, but 
it was loosely discussed. [6] 

The Court: But you can’t recall what was said? 

The Witness: Not on that particular occasion, 
MO, Sir, 

Q. (By My. Jacobs): You had other conversa- 
tions, as J understand it, with him about that 
matter ? 

A. In May of 1953 I spent a Sunday at his home 
in Los Angeles. 

Q. Now, Mr. Eliiff, you mentioned the fact that 
you had a partner or that you had told Mr. Hunter 
that you had one. Did you have one? 
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(Testimony of George F. Elliff.) 
A. Yes, sir. 


@. And his name was what? 
A. Louis Hodes. 


@. And what was the name of the concern, the 
partnership ? A. Abbott-Lane. 


Now, when was Abbott-Lane formed? 
November Ist, 1952. 

And who were the partners, all of them? 
Mr. Hodes and myself. 

Was that partnership subsequently dissolved ? 


Wes. 

Did you put money into that partnership? 
I did, yes. 

How much? A. * $2,000.00. 


Where did you get it? 

1 borrowed it. [7] 

From whom? 

My mother-in-law, Mrs. Lamb. 

Did Mr. Hodes put money into it? 

Yes, he did. 

And how much? A. Roughly $2,000.00. 
And when that partnership was dissolved, 
what was its financial condition? 

Mr. Shapro: Object to that, if vour Honor 
please, wpon the ground it ealls for the opinion and 
conclusion of the witness. He can ask him what the 
assets were and what the labilities were, but not 
the financial condition, if your Honor please. 

The Court: I think that is probably correct. 

Mr. Jacobs: I will reframe the question. 


DOPOPOPOOPOPOPOPS 
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(Testimony of George F. Elliff.) 

Q@. What were its assets and habilities in gen- 
eral terms, if you know? 

A. I didn’t know at that time, but after the 
audit was made the liabilities exceeded his assets. 

Q. The liabilities exceeded the assets? 

mm Ves, sir, 

Q. Of the partnership? Now, then, Mr. Elliff, 
did that partnership have dealings with Twin City 
Company ? A. They did. 

@. And what was the nature of those dealings? 

A. We purchased truck and trailers and lumber 
for them. 

The Court: You purchased lumber for them? 

The Witness: Yes. 

@. (By Mr. Jacobs): What can you tell us 
about the manner in which payments were made for 
the purchases that you made for them? 

A. I believe there were only three purchases we 
made as Abbott-Lane. The first purchase was on a 
trade acceptance, a 30-day trade acceptance signed 
by Mr. Hodes and myself. 

The second two were to be on trade acceptance, 
but we never made out the trade acceptance; and 
in turn we discounted them. They were delinquent. 
But I remember, recall, taking $5,000.00 to Mr. 
Hunter at one time in Los Angeles on the second 
purchase. 

@. Well, respecting the time that was elapsed 
between the purchase and the payment, what can 
you tell us about the payment? 

A. The elapse of time between the purchases? 
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(Testimony of George F. Elliff.) 

Q. Yes. 

A. Well, I would say that we were always de- 
linquent. 

Q. You were always delinquent? A. Yes. 

Q. Now, at that time what position did Mr. 
Hunter hold, if you know, in the Twin City Com- 
pany, the old firm, as we call it? 

A. I presumed he was part owner, if not the 
financial funds [9] behind it. I always carried that 
in my mind. 

Q. Was he the man with whom you dealt when 
you dealt with that concern, or not? 

A. I dealt with Mr. Collins, as well as Mr. 
Hunter. But Mr. Hunter Ts had the final word 
in everything. 

Q. Isee. Now, you spoke of other conversations 
that you had with Mr. Hunter during 1953 regard- 
ing your financial condition. You mentioned one 
that occurred very early in the spring, [ think you 
said, of 1953. Let’s ask when this partnership was 
dissolved: Do you recall? 

A. I think I am correct in saying May 28, 1953. 

The Court: The Abbott-Lane was dissolved May 
28, 1953? 

The Witness: There was a dissolution of part- 
nerships. We had changed names. Prior to that we 
ealled it the Pine Supply Company, so the disso- 
lution took place under Pine Supply Company. 

The Court: Now, let’s go back a little. When 
was Pine Supply formed? 

The Witness: JI believe the Ist of May we 
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(Testimony of George F. E)liff.) 
changed the name over and settled on Pine Supply 
Company. 

The Court: So that about the Ist of May Abbott- 
Lane changed its name to—— 

The Witness: Pine Supply Company. 

The Court: Pine Supply. And then about the 
end of May 

The Witness: The 28th, I believe, is correct. [10] 

The Court: What? 

The Witness: The 28th of May there was a dis- 
solution, Pine Supply was dissolved; the partner- 
ship of Hodes and Elliff was dissolved. 

The Court: All right. 

@. (By Mr. Jacobs): Now, when, with reference 
to the dissolution of your partnership with Mr. 
Hodes did your conversation of ’53 with Mr. 
Hunter take place, the one you have mentioned ? 

A. It was prior to the dissolution. I think it 
was around May 4th, the weekend of May 4th. 

Q@. Isee. Where did that take place did you say? 

A. At Mr. Hunter’s home in Beverly Hills, 
California. 

Q. I see. And at that time had there been any 
discussion between yourself and Mr. Hodes regard- 
ing the dissolution ? A. No, sir. 

Q. Did you have any discussion on that ocea- 
sion regarding the dissolution with Mr. Hunter? 

A. I wasn’t even aware that there was going to 
be a dissolution myself. 

Q. I see. Now, did you discuss the dissolution 
of partnership with Mr. Hunter prior to the dis- 
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solution itself? A. No, sir. 

Q. Did the partnership known under its new 
name of Pine Supply Company continue to deal 
with the old firm? [11] A. Yes, sir. 

@. And when the dissolution occurred, which of 
the partners continued the business, if either? 

Ze 1 did. 

Q. When Mr. Hodes withdrew from the part- 
nership, on what terms did he withdraw? 

A. It was rather a complicated dissolution be- 
eause he had purchased a home from me and he 
owed me a balance on that home. And I cancelled 
that note and signed a note for what he consid- 
ered was the assets of the company. 

@. Well, now, am I correct in understanding 
that you bought Mr. Hodes’ interest in the partner- 
ship at the time of the dissolution ? A. I did. 

Q. And how much money in round figures? 

A. I couldn’t honestly say. I know I cancelled, 
I think, a $6,000.00 note. I think it was in excess 
of $6,000.00 and I signed—I believe it was closer 
to $8,300.00, I believe, something like that. 

Q. Mr. Elliff, when I refer to solvency, I mean 
the condition in which a man has as much assets 
in market value as the sum total of his debts. Hav- 
ing in mind what I mean by the term, when you 
took over that partnership, were you solvent or in- 
solvent? 

Mr. Shapro: I object to the question that it calls 
[12] for the opinion and conclusion of the witness. 

The Court: I guess that is a matter for the 
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Court to determine, isn’t it, counsel, from the evi- 
dence? 

Mr. Jacobs: I can ask him the same question 
in another form, your Honor, simply to this extent: 

@. Did you at that time have as much assets in 
market value as you had debts? 

Mr. Shapro: To which we will address the like 
objection, your Honor. 

The Court: I suppose, counsel, what you should 
show is what assets he had and what lahilities he 
had. From that the Court can draw a conclusion. 


Mr. Jacobs: I can get that more specifically 
from his accountant’s testimony, I presume, your 
Honor. 

The Court: What is that? 


Mr. Jacobs: I say, I will have to show that 
more specifically by his accountant’s testimony. He 
made the audit that he has referred to. But it does 
seem to me that he ought to be able—he ought to 
be entitled to testify whether he had as much as- 
sets as he had debts. At any particular time a man 
normally knows—— 

The Court: You may get to the same point he- 
eause the witness undoubtedly can give the value 
of such assets as he has, what his opinion of the 
value of those assets is. We may get to the same 
point. But on the face of the objection, I think 
[13] we will have to do it that way. 

Mr. Jacobs: I see, very well, sir. 

Q. What did you consider was the total value 
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of all your assets at the time when you started out 
in partnership ? 

Mr. Shapro: Same objection, your Honor. 

The Court: I think we have to find out what 
his assets were and then you can ask him his opin- 
ion of each asset, as to what it is worth. 

Mr. Jacobs: Very well. 

Q. What assets did you have at the time when 
you took over this partnership, this Pine Supply 
Company ? 

A. Well, I had this note for around $6,000.00 
by Mr. Hodes, which was—— 

The Court: Wait a minute. You had a note for 
$6,000.00 signed by whom? 

The Witness: Signed by Louis Hodes and I[il- 
lian Hodes. 

The Court: Was that secured ? 

The Witness: No, no. It wouldn’t have been 
more secure than they were, than they were finan- 
cially secure. 

The Court: Was it carried by any specific prop- 
erty ? 

The Witness: No, no. J think it was a four- 
months note. It was due the Ist of June, so it was 
almost due at the time of the dissolution. 

Q. (By Mr. Jacobs): Now, did you still have 
that note after the dissolution? [14] 

A. No. 

@. What did you have after the dissolution and 
when you started in on your own? 

A. Well, I think the total assets were entirely 
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in Pine Supply, outside of maybe a couple of auto- 
mobiles 

Q@. And 

A. Just a minute. I had alot. I had’a tomileng 
a one-acre lot left on Mount Hamilton Road. 

@. What is the value of that? 

A. Oh, roughly $2500.00. 

Q. And what would you say were the assets of 
Pine Supply in general terms? 

A. I frankly didn’t know at the time, I mean, 
at the dissolution. I didn’t know until Mr. Baum 
made an audit in July. 

Q. You eventually found out, did you not? 

A. I did. 

Q. All right. Tell us now what you found out. 

A. The liabilities exceeded the assets by several 
thousand dollars. 

Q. Well, what was the nature of the assets at 
the time when you first took over? 

A. Pine lumber, plywood, molding. 

Q. And did you also assume the debts of the 
partnership ? 

A. JT assumed the liabilities of the purchase of, 
ves, of the partnership. [15] 

@. When vou took over? A. Yee: 

Q. Now, then you spoke of subsequent conver- 
sations that vou had with Mr. Hunter in 1953. 
Before we go into that, Iet me ask you whether 
under your individual ownership Pine Supply 
Company continued to deal with the old firm? 

A. Yes, sir, they did. 
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@. And what was the next conversation as near 
as you can remember that you had with Mr. Hunter 
in 1953? 

A. It was on about the 22nd of May. I called 
him and told him that Mr. Hodes and I were dis- 
solving partnership. 

Q. And did you on that occasion have any dis- 
cussion with him regarding your financial condi- 
tion? A. Yes. 

@. Now, whereabouts did that conversation take 
place, did you say? A. That was by telephone. 
That was by telephone. Did you call him? 

I called him. 

And where did you eall him? 

In Los Angeles. 

IT see. You were then in San Jose? 

I was in San Jose. 

By the way, let me supply this detail. The 
Pine Supply Company was located where? [16] 

A. 1565 Almaden Road, San Jose. 

. San Jose. Was that where its stock in trade 
was located? A. It was. 

@. Now, in this telephone conversation with Mr. 
Hunter, what was said and by whom regarding 
your financial condition ? 

A. He couldn’t see how I could possibly take 
over. 

The Court: What? 

Q. (By Mr. Jacobs): Tell us what he said—I 
take it that is what you are trying to do? 

A. That is what I am doing. That Mr. Hunter 
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couldn’t possibly understand how I could take over 
and he would have to give it some thought if he 
was going to continue to do business with me. 

@. You said he did not see how you could take 
over? As ‘Thats right. 

Q. Did he explain that remark ? 

A. Well, he knew that I had very little assets 
myself. 

Mr. Shapro: If your Honor please, he said “he 
knew.’’ I move to strike it as a conclusion of the 
witness. 

Mr. Jacobs: I will consent to that. 

Q. Tell us what was said. You do not use the 
words that were used, but the substance of the 
conversation, you see, Mr. Elliff. 

A. He knew I wasn’t stable enough to continue 
in business by myself. [17] 

Mr. Shapro: I make the same motion, your 
Honor. 

The Court: JI didn’t hear the last. Miss Reporter, 
will you please read the answer? 

(Answer read.) 

The Court: It may go out. Mr. Elliff, we ams 
required to deal by what one person said and what 
the other person said by conversations, not from 
conclusion that you might have. It is for the Court 
to draw the conclusion after we hear the conversa- 
tion that was said. So will you try to confine your 


statements. 
Q. (By Mr. Jacobs): Let’s have the rest of 
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your conversation regarding your ability to take 
over. What did he say? 

A. He said he would have to give it some 
thought. He talked to me at length about the ware- 
house which we had set up at that time and that 
was secured. He spoke of the fact that I had to 
agree to the release clauses in the contract and 
that he would get in touch with me later and give 
it some decision. 

@. (By the Court): Now, release clauses in 
what contract? 

The Witness: On May Ist, the Ist of May, we 
had set up a warehouse in which he was carrying 
the warehouse receipts. 

@. (By Mr. Jacobs): Now, was there any ex- 
change of correspondence regarding this warehouse 
arrangement ? A. Yes, sir, there was. 

@. Did you receive any Jetters, any letter or let- 
ters from Myr. Hunter in that regard? [18] 

Peeiecaia, yes, Sir. 

@. I show you a letter on the Jetterhead of Twin 
City Lumber Company, dated May 4, 1953, ad- 
dressed to Mr. George F. Elliff, and purportedly 
signed by Twin City Lumber Company by J. W. 
unter, and ask you whether that is the letter 
that you refer to. 

A. This is a program that he laid out in the 
terms of the contract to warehouse the material in 
the Pine Supply. That is the letter. 

Mr. Jacobs: We offer this in evidence as Trus- 
tee’s Exhibit 1, if your Honor please. 
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The Court: Plaintiff’s Exhibit 1. Give it to the 
Clerk. 

(Thereupon the foregoing document was 
marked Plaintiff’s Exhibit 1 and received in 
evidence. ) 

Q. (By Myr. Jacobs): Did you ever receive 
from My. Hunter a counter file of a letter ad- 
dressed to the Douglass Guardian Warehouse Cor- 
poration by Mr. Hunter, a carbon copy? 

A. Yes, yes I did. 

®. In regard to that same letter, the warehous- 
ing arrangement namely ? 

A. As J reeall the letter, yes. It outlined the 
same thing as in the first letter. 

Q. I show you a carbon copy bearing date May 
6, 1953, addressed to Douglass Guardian Ware- 
house Corporation by Twin City Lumber Company, 
with the signature “J. W. Hunter,’’ [19] a pur- 
ported signature, J. W. Hunter. Do you recognize 
the signature at the foot of that letter? 

A. Yes, I do. 

Q. Whose is it? A. John Hunter’s, 

Q. And this is the carbon copy that you have 
referred to as having received from Mr. Hunter? 

A. Yes, I received this. 

Mr. Jacobs: I will offer this as Trustee’s Ex- 
hibit 2, your Honor. 

The Court: It may be marked Exhibit 2. 

(Whereupon the foregoing document was 
marked as Plaintiff’s Exhibit 2 and received 
in evidence.) 
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Q. (By Mz. Jacobs): Now, Mr. Elliff 

Lhe Court: Just a moment, counsel. Will you 
let me read the letter? 

Mr. Jacobs: Oh, I beg your Honor’s pardon. 

The Court (Reading): All right. 

Q. (By Mr. Jacobs): Did you have any discus- 
sion with Mr. Hunter regarding this warehousing 
arrangement prior to the receipt of the letter of 
May 4th? A.” Meee i did: 

. Where did that discussion take place? 

A. Well, it was over a long period of time by 
telephone. Finally I made a trip to Los Angeles 
and talked to him about it. [20] 

Q. When was that? 

A. It was prior to May Ist, the last part of 
April, I would say. 

. And where did the discussion take place in 
Los Angeles? 

A. In his office at Beverly Hills. 

@. Who was there? 

A. Myself and hisself. 

Q. What was said and by whom regarding this 
warehousing arrangement on that occasion ? 

A. Well, we agreed to set it up; that I was to 
eall Mr. Uhrich, and have him come from Dou- 
glass Guardian and inventory the stock and trade 
at the warehouse at that time and to put it into 
inventory; and we were to bring the warehouse 
receipts to Los Angeles, or he was to forward them 
to Los Angeles. 

@. Who suggested this warehousing arrange- 
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ment? A. Possibly I did, I presume. 

@. Was anything said in that conversation re- 
garding the occasion for the warehousing arrange- 
ment? 

A. May I have that again, Mr. Jacobs? 

@. Was anything said on the occasion of this 
discussion in Los Angeles that you have just re- 
ferred to regarding the occasion, the purpose, the 
object, the reason for having a warehousing -ar- 
rangement ? 

A. Well, it was a case of protecting Mr. Hunter 
because we were delinquent in our bills, and also 
to expand the business somewhat. [21] 

@. Now, who said this? 


A. It wasn’t a question of saying; he was de- 
manding that we pay up. 


@. He was demanding that you pay up. And in 
response to this—is this a correct statement—in 
response to this demand, you offered this warehous- 
ing arrangement ? A. That’s right, sir. 

Q. As security for what? 

A. For the money we owed him. 

Q. Now, what account were you operating un- 
der; what sort of an account, at the time that this 
warehousing arrangement was set up? 

A. You mean the name? 

Q. Yes. What would you eall it? 

A. Abbott-Lane Pine Supply, I believe. 

@. Was it an open account? A. Yes. 

Mr. Shapro: TI object to the question. It ealls 
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for the opinion and conclusion of the witness, was 
it an open account. 

The Court: Well, I think that is a description 
the witness can give. By “an open account” you 
mean it was unsecured ? 

The Witness: It was an open account. 

The Court: What? [22] 

The Witness: Jt was an open account. 

The Court: And by an open account you mean 
an unsecured account? 

(he Witness: That’s right, sir. 

Q. (By Mr. Jacobs): Now, after this ware- 
housing—when this arrangement was set up, was 
there any discussion as to the use of this arrange- 
ment and the warehouse receipts that were to be 
issued under it as security for any other account 
and the account you were operating at that time? 

Mr. Shapro: I object to that question, if your 
Honor please. It is an attempt to vary a written 
instrument by parole. That document which is 
Plaintiff’s Exhibit No. 1 is an agreement between 
the parties, and was accepted by the witness. Any 
discussions prior to that or understandings will be 
merged in the written instrument. 

The Court: What are you asking for: this dis- 
cussion prior to the date of this letter, or subse- 
quent to it? 

Mr. Jacobs: Subsequent to it, your Honor, at 
the time when this warehouse arrangement actually 
went into effect. 

Mr. Shapro: If your Honor please, he is asking 
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questions with respect to conversations after the 
written instrument was entered into. We object 
upon the ground it calls for hearsay and it is an 
attempt to vary a written instrument by parole. 

Myr. Jacobs: It isn’t an attempt to vary a [23] 
written instrument at all. It’s an attempt to see if 
the 

The Court: I think I will permit the discussion. 
We will find out what it was. 

Q. (By Mr. Jacobs): Was anything said about 
that? 

A. Yes. It was openly discussed. 

The Court: When did you have any conversa- 
tion after? 

The Witness: It was prior. 

The Court: What? 

The Witness: It was prior to that, sir. 

The Court: It was prior to that? 

The Witness: Yes. 

Q. (By Mr. Jacobs): Oh. Now, am I correct 
in understanding that there was no discussion in 
that regard after these letters were received? 

A. It was part of the agreement that we would 
throw everything that was in the warehouse, 
whether it came from Twin Citv or other sourees, 
under warehouse receipts. 

The Court: That I don’t understand. 

The Witness: We had purehased lumber from 
other firms hesides Twin City which we had in the 
warehouse—I mean, which we had in stock at the 
Pine Supply Company. But under this warehous- 
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ing arrangement, if Mr. Hunter took it over and 
carried our warehouse receipts, everything pur- 
chased from him or anyone else was to go under 
warehouse receipts. 

The Court: Well, who had the warehouse re- 
ceipts? [24] 

The Witness: He did. 


The Court: Why wasn’t it discussed in the 
Feveer™ 


The Witness: Jt wasn’t discussed in the letter. 
It was discussed prior to the letters that every- 
thing in the warehouse would be under warehouse 
receipts which he would carry and advance 70 per 
Ceht Ol. 

Mr. Shapro: If your Honor please, we move to 
strike the testimony of the witness with respect to 
the understanding as to inelude enything but what 
was covered by the letter upon the ground that the 
agreements are merged in the written instrument. 

Mr. Jacobs: Well, the behavior of the parties, 
the actions of the parties subsequent to the receipt 
of these letters is very illuminating as to what their 
actual understanding was. It may have rested 
partly in parole, if your Honor please. 

Mr. Shapro: The actions of the parties, yes, but 
we haven’t got to actions, we are talking about con- 
versations, if your Honor please. 

Mr. Jacobs: Well, conversations explain what 
they did. 

The Court: Well, this letter shows that there 
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was a statement attached thereto. Is there some 
other part of this letter that we don’t have? 

Mr. Shapro: Plaintiff’s Exhibit 2, your Honor, 
is the enclosure, Plaintiff’s Exhibit 2, May 6th let- 
ter to the Guardian Warehouse. [25] 

Mr. Jacobs: Despite the difference in dates, I 
believe counsel’s statement is correct. 

The Court: In other words, Plaintiff’s Exhibit 
2, which is dated May 6th, was enclosed with the 
letter of May 4th? 

The Witness: Yes. And I believe there was an- 
other copy of this which I returned, signed and 
returned to Mr. Hunter. Is that correct? 

Mr. Shapro: That is right, we have it. 

The Court: That issameextra copy, according to 
that, of the letter of May 4th which you returned, 
according to the letter? 

The Witness: I had it signed and returned. 

The Court: Yes. This is a copy of the letter of 
May 4th. But what I am ealling your attention to 
is the fact that the letter is dated May 4th and you 
say this letter dated May 6th was enclosed as an 
enclosure with that letter? 

The Witness: I can’t honestly say. I know they 
eame in about the same time at the office. But there 
was quite a bit of material in this letter. 

Mr. Jacobs: It does seem that the letter of May 
4th was not mailed on the date that it bears and 
apparently 1t was held up until this other letter 
had been prepared, and then a carbon was put in. 
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That seems to be the situation, your Honor. I am 
surmising. 

Mr. Shapro: That is our understanding of the 
facts, as [26] well, your Honor. 

Q. (By Mr. Jacobs): I believe counsel is cor- 
rect. 

Now, Mr. Elliff 

My. Shapro: May I have a ruling from the 
Court on the motion to strike, your Honor? 

he Court: Well, at the moment, the motion to 

strike mav be denied. This letter itself is not all 
inclusive of what might have been there. It says, 
“lo confirm our agreement of yesterday, please be 
advised as follows. We will advance you 70 per 
eent of our invoice price on all lumber, moldings, 
plywood and door jambs purchased from us.” 

Mr. Shapro: Right. 

The Court: He doesn’t talk about anything else. 

Mr. Shapro: That is right. And that is the rea- 
son why, your Honor, I am urging that objection, 
namely, that any conversations that may have taken 
place between the witness and Mi. Hunter prior to 
the agreement in question, which is the document 
dated May 4th, 1953, are merged and would he 
merged as a matter of law in the written instru- 
ment. And as the witness has told your Honor, we 
have the copy of this May 4th letter signed by the 
witness. It was returned to us signed by him. So 
it has become, in effect, an agreement. 

Mr. Jacobs: It isn’t an all inclusive agreement. 
It doesn’t purport to be such. And if there was 
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another understanding collateral to it, which agree- 
ment is entirely [27] consistent, that certainly is 
competent to show that collateral agreement. 

Now, the witness’ testimony seems to be that 
there was further understanding, although Mr. 
Hunter neglected to mention it in his letter, to the 
effect that all of the merchandise belonged—all of 
the stock in trade of Abbott-Lane or Pine Supply 
Company, whichever 1t was—it was all a partnership 
—should be put under this warehousing agreement; 
and if that is the ease, I think the Court ought to 
know it. 


The Court: If there was such an agreement, I 
am willing to hear about it. But I would like to 
find out when it was and where it was and what 
they are trying it for, because we haven’t got it. 

Q. (By Mr. Jacobs): We will try and sup- 
ply it. 

Mr. Elliff, what conversation, and I mean on 
what occasion, did this conversation occur that I 
related to the deposit under the warehouse agree- 
ment of the entire stock in trade as you have men- 
tioned ? 

A. It was prior to the writing of this @euer 
because at the writing of this letter all stock in 
trade was in the warehouse as of Friday, which 
Mr. Hunter had deposited the warehouse receipts. 

@. The entire stock in trade? A. ive nine 

Q. What did that include in reference to the 
sourees of it? [28] 
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A. It included everything that was possessed 
by Pine Supply Company. 

Q@. Everything you had? A. Yes. 

The Court: When did that go in the warehouse? 

The Witness: Prior to the writing of this letter. 

The Court: When, how long prior? 

The Witness: I was in Los Angeles. He speaks 
of yesterday; that would have been Sunday, May 
ard. So it was May Ist, I presume. It was on Fri- 
day, May 1st. 

The Court: What happened on Friday, May 1st? 

The Witness: The Douglass Guardian Ware- 
house people inventoried the stock in trade of Pine 
Supply and wrote out warehouse receipts which Mr. 
Hodes and I endorsed over to Douglass Guardian 
Warehouse Corporation. 

The Court: The actual warehouse receipts were 
given to Twin City on May Ist? 

The Witness: To Douglass Guardian on May Ist. 

The Court: I lost you there. I thought you said 
they were given to Twin City. 

The Witness: In turn, he was in turn to trans- 
fer them to Twin City. 

The Court: For how long a time had your stock 
of merchandise been in any warehouse where there 
was a receipt issued? [29] 

The Witness: Concerning this letter? 

The Court: What? 

The Witness: Back to concerning this letter? 

The Court: The letter wasn’t written on May 
ist. [ am asking you 
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The Witness: May Ist, three days it had been 
warehouse receipts, three days. 

The Court: How did it get in any warehouse? 
When was it delivered there and by whom? 

The Witness: It was there already. I mean a 
warehouse doesn’t have to be there. It could be 
out in the field some place. 

Mr. Shapro: May I make an observation? A 
field—what is called a field warehouse was set up 
in Mr. Elliff’s premises by the Douglass Guardian 
Warehouse on or about May Ist, 1953. A field ware- 
house, if I may suggest—your Honor, are you fa- 
miliar with it? 

The Court: Gis, am not. 

Mr. Shapro: <A field warehouse is this: It is 
used by warehouse—by public warehouse ecompa- 
nies under the Warehouse Receipts Act of Califor- 
nia to designate and set apart in the premises of 
the original owner merchandise property segre- 
gated into the possession of a warehouse company, 
which under the statute may then issue a ware- 
house receipt. 

What they do physically, they take a man’s prem- 
ises, such [30] as this, they fence it off, they put 
up a wire fence with a lock, they put a warehouse- 


man in charge, and everything that goes inside 
there is covered by warehouse receipts and is in 
possession of the warehouse company. 

iverything that doesn’t go in, is in the posses- 
sion of the operator of the business. That is what 
is commonly ealled a field warehouse. 


Twin City Company, et al. 103 


(Testimony of George F. Elliff.) 

The Court: That is your understanding? 

Mr. Shapro: That is right, yes, your Honor. 

The Court: Is that your understanding of it? 

The Witness: Yes, sir. 

Q. (By the Court): So that on May 1st there 
was an arrangement made whereby the stock in 
trade of your company was placed within a sepa- 
rate enclosure under the custody of Douglass 
Guardian ? 

The Witness: That is right, sir. 

The Court: And that was all the stock and mer- 
ehandise that you then had? 

The Witness: That’s right, sir. 

Q. (By Mr. Jacobs): And just roughly, Mr. 
Elliff, what pereentage of that merchandise had 
been purchased from other sources than Douglass 
Guardian Warehouse? 

Mr. Shapro: You don’t mean that; you mean 
Twin City. 

Q. (By Mr. Jacobs): JI mean other than Twin 
City that you 

A. Oh, I would say roughly in the neighborhood 
of half [381] had been purchased outside of Twin 
City. 

@. All right, sir. 

A. Dollarwise, not in volume, but dollarwise. 

Q. Dollarwise. Now, did you receive any corre- 
spondence from the old firm regarding the state of 
your account with the old firm, that is, the state 
of the Pine Supply Company account with the old 
firm subsequent to these letters? 
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A. It is possible. I don’t remember offhand. 
The Court: We will take a short recess. 
(Recess.) 

Q. (By Mr. Jacobs): Mr. Elliff, you have testi- 
fied, as I understand it, that you did receive some, 
or that you may have received subsequent letters 
from the old firm after the letters that have gone 
into evidence already? A. I did, yes. 

@. Establishing this arrangement. I show you 
a letter on the letterhead of Twin City Lumber 
Company, dated May 15th, 1953, signed by Twin 
City Lumber Company by J. W. Hunter, and ask 
you whether you received that letter. 

na. Wes, sim dich 

@. And is that Mr. Hunter’s signature at the 
foot of the letter? 

Mr. Shapro: Your Honor, I have examined all 
of the letters that counsel has. They were all re- 
ceived by him in the ordinary course. They all are 
authentic letters from [32] the defendant. 

Mr. Jacobs: That saves a great deal of time. I 
thank vou, counsel. 

The purpose of offering that group of letters, 
vour Flonor, is to show that Twin City Lumber 
Company was very much dissatisfied with the status 
of the account. The letters — the letter of May 
15th 

The Court: 13th? 

Mr. Jacobs: 15th, sir; that was just paler 
the dissolution; the letter of May 28th, that was 
just at the time of the dissolution or immediately 
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after it. June 5th, June 17th, another of June 17th, 
and a letter of September 21, 1953, all of 1953, 
all signed by Mr. Hunter. 

They speak of themselves, and I offer them in 
as a group. 

The Court: The six letters may be admitted and 
marked. 

(Whereupon the foregoing six letters was 
marked Plaintiff’s Exhibit No. 3 and reccived 
in evidence. ) 

Mr. Jacobs: Let me say, of course, the red un- 
derscorine in those letters is mine, your Honor. I 
did not at the time have any idea that I was going 
to have to introduce them in evidence. 

Q. Mr. Elliff, was Mr. Hunter the only person 
with whom you dealt in doing business with the 
old firm subsequent to the dissolution of the part- 
nership ? A. No, sir. [33] 

©. Who else did you deal with in dealing with 
the old firm, what other individuals? 

A. Mr. Howard Coltins and My. William Ram- 
sey. 

@. What, if you know, was their position in it? 

A. I was given to understand that they were 
partners. 

Q. I see. Now, did you have any conversations 
with Mr. Hunter or either of the two gentlemen 
you have just mentioned, subsequent to the disso- 
lution of the partnership, regarding your financial 
affairs ? A. Only Mr. Hunter, I would say. 

Q. Only Mr. Hunter? 
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A. Only Mr. Hunter. 

Q. What conversation did you have with him 
subsequent to May 15th? 

A. It was the time I proposed the warehouse, 
the Douglass Guardian. 

@. No. I mean subsequent to that conversation, 
Mr. Elhff, did you have any with him after that? 

A. After that? 

Q. Yes. A. Wesy sir, 

@. And when did that take place? 

A. I am relying on my memory here. I believe 
it was in August of 753. 

@. And where did that take place? [34] 

A. At Twin City Lumber Company’s office on 
Market Street here in San Francisco. 

Q. Now, who was present there? 

A. Mr. Hunter, I beheve Mr. Ramsey was out 
of the office at that time, and Mr. Collins,—I am 
not certain—and Mr. Joel Baum. 

@. What was Mr. Baum’s relation to you, Mr. 
Elhff ? 

A. He is a certified public accountant and was 
making an audit of the dissolution and of Pine 
Supply as it stood at that time. 

@. Was he your auditor? A. Yes, sir. 

Q. Of your business, I mean? A. Yes, sir. 

Q@. And what was said and by whom on that 
occasion regarding your financial condition ? 

A. We had—I had gone to Mr. Hunter to re- 
quest him to work out a more workable agreement 
than what we were working under, and more or 
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less relate to him the circumstances of the com- 
pany at that time. His answer was that he would 
think it over. He was on his way to Canada, and 
think it over and give him an answer at a later 
date on his return. 

The Court: Mr. Elliff, now please give us what 
was said. Substantially, what did you tell him about 
your financial condition, if you told him anything? 

The Witness: I told him it wasn’t good, which 
he was quite aware of. 

The Court: What did you tell him, please, about 
the financial condition? That is the question now. 

The Witness: I answered it before by saying 
that I told bim about the circumstanees of the 
company. 

The Court: That doesn’t mean anything to me. 
I want to find out what you told him. 

The Witness: Well, I was complaining about 
the interest rates that we were paying and asked 
him to assist us, which he answered he would think 
over. I turned more or less the facts of the case—— 

Mie Conrt: What? 

The Witness: Of finances, the assets, the lia- 
bilities. the delinquent payments—— 

The Ceurt: What did you tell him, please, Mr. 
Ellff? That is what I am trying to find out. 

Q. (By Mr. Jacobs): What did you tell him 
the assets were, what did you tell him the liabilities 
were ? 

A. Icean’t recall that because Mr. Baum had the 
figures on it. 
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Q. Did Mr. Baum present this information to 
Mr. Hunter on that occasion? 

A. Verbally, yes. 

Q. Verbally. Now, how was this information 
compiled, Mr. Elliff? [386] Did you assist in com- 
piling it? An Mes sin 

@. And state whether or not it was—as to 
the correctness of the information, what can you 
tell us? 

A. It was as acenrate as we could sechmally 
place it. 

Q. I see. Now 

The Court: Do you expect to develop what was 
this by another witness? 

Mr. Jacobs: Yes, your Honor. I am just laying 
the foundation of it. 

The Court: I want to call your attention to the 
fact that I haven’t got it from the witness. 

Mr. Jacobs: I understand that, your Honor. 

@. Can you give it to us, Mr. Ellift? 

A. Well, we discussed the accounts receivable 
in dollars and cents. What they were, I don’t recall. 
Somewhere around $17,000.00, I believe, at that 
time. We discussed the money that we owed Twin 
City on releases that were delinquent. We discussed 
the factory setup wherein I could sell the paper 
and in turn convert it to cash, which would facili- 
tate me paying Mr. Hunter that much faster, which 
he was very definitely interested in, because he 
couldn’t see how he could survive, and he stated 
so, without it, because I couldn’t afford to earry 
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the accounts receivable. I didn’t have that kind of 
eapital. It was of great concern, both to myself 
[37] and Mr. Hunter. It was discussed at great 
length at that time. 

@. And was any mention made of what the net 
worth of the business was? 

A. I believe Mr. Hunter requested that and Mr. 
Baum and JI both agreed that we would give it 
to him in writing at the time he returned from 
Canada. | 

@. Did you ever do that? 

A. I believe the end came too fast for us to 
ever get a complete report to him. 

Q. In other words, you did not do it, is that 
right ? 

A. I don’t recall ever giving it to him in writing, 
ew sir. 

Q. Now, do you know at the present time what 
the total amount in money of the assets—of the 
value of the assets of that business were at that 
time ? 

Mr. Shapro: May I have the question read, if 
your Honor please? 

The Court: Read the question. 


(Question read by reporter.) 


Mr. Shapro: I object to that question upon the 
ground it calls for the opinion and conclusion of 
the witness, your Honor. We haven’t found out 
what the assets were yet. 

The Court: Do you mean the book value, counsel ? 
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Mr. Jacobs: Yes, your Honor, that is exactly 
what I mean. 

The Court: Or value, his purse price, is that 
what you mean? [38] 

Mr. Jacobs: Yes. I think that would be the book 
value of it. 

@. You kept your books on a purchase basis, 
didn’t you? A. We did. 

Q. Do you know what the total assets added 
up to? 

The Court: The objection may be overruled to 
his question. Go ahead. 

A. It hasn’t umproved any since the time the 
first audit was made, as I recall. 

Q. (By Mr. Jacobs): Well, that isn’t exaetly 
the question. Do you know what the amount was? 

A. Io, sip] dent. 

@. Can you give it to us In round figures, ap- 
proximately ? 

A. I would be something if I did. 

Q. I see. All right. We'll have to get it from 
Mr. Baum, then. 

Now, My. Hunter subsequently returned from 
Canada, I think you said, and did vou have a con- 
ference with him after his return? 

A. Only a letter, I beheve. 

@. A letter from him? 

A. From him, yes, sir. 

Mr. Jacobs: I think that may be one of the 
letters that I have just introduced, your Honor. 
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The Court: I have not had an opportunity to 
read those. 

Mr. Jacobs: Of course not. 

Q. Do you recall the approximate date of the 
letter that you have just referred to? 

A. It would have to be in the latter part of 
August or the first of September. 

Q. I will show you this letter which is a part 
of Plaintiff’s Exhibit 3 and dated September 21, 
1953, and ask you if that is the letter that we have 
just referred to? 

A. May I have time to read it? 

The Court: Yes. 

The Witness: Yes, sir, I believe this is the 
letter. 

Q. (By Mr. Jacobs): In other words, the letter 
that you have referred to is a letter included in 
Plaintiff’s Exhibit 3 which was dated September 
21st, is that right? 

A. That is the letter, that is right. 

Mr. Jacobs: That is the last of that group of 
letters, your Honor. It speaks for itself. 

The Court: Very well. 

Q. (By Mr. Jacobs): Mr. Ellff, I direct your 
attention to the time about the end of August, 1953, 
and J ask you to tell us what was the basis of your 
dealings with the Twin City Company, I mean the 
old firm, at that time; what accounts did you carry 
with them? 

The Court: What accounts? [40] 

Q. (By Mr. Jacobs): What account or accounts? 
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Mr. Shapro: I object to that question on the 
ground it calls for the opinion and conclusion of 
the witness. 

The Court: JI don’t quite understand the wit- 
ness. ‘What accounts did you carry with Twin 
City?” 

Mr. Jacobs: Yes, he had an open account. 

@. Did you have any other, that is whet I am 
driving at? A. Warehouse account. 

@. You had a warehouse account and an open 
account ? 

A. Correct. Well, they were actually basically 
one and the same. 

Q. I see. Now, at that time, up to that point, 
how had you made your payments to Twin City 
Company, in what form? 

A. I would order lumber. They would ship lum- 
ber. They would take the total amounts of that 
invoice and credit me with 70 per cent. I, in turn, 
had 30 days to pay them the 30 per cent. 

@. And how did you make the payment when 


payment was made? A. By cheek. 
Q. By check. Drawn on the Pine Supply Com- 
pany account? A. Yes, sir. 


Q. (By the Court): What happened to the 70 
per cent? 

A. Then as we would release the materials from 
the warehouses, for shipment to customers, when 
we reached the total of $2,000.00 released on pur- 
chase price, not on sales price, [41] I was to for- 
ward the $2,000.00, or whatever the weekly release 
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money would be—it would be one or two—to Twin 
City Company. 

Mr. Shapro: Your Honor, that is not respon- 
sive to your Honor’s question which was: What 
happened to the 70 per cent? 

The Witness: It became the property of Twin 
City Company. 

Q. (By the Court): What became the property 
of Twin City? A. The 70 per cent. 

The Court: Well—— 

The Witness: But how I repaid it: I thought 
that is what you wanted to know. 

The Court: lLet’s say there is an invoice of 
$1,600.00, you paid them $300.00 on that invoice? 

The Witness: That’s right. 

The Court: And you owed them $700.00? 

The Witness: Right, sir. 

Vhe Court: Well, now, how was that $700.00 
charged against you? Were you billed for it and 
you paid it whenever you resold the lumber out 
of the warehouse; is that what you mean? 

The Witness: That is exactly what I mean, sir. 
it was invoiced at 30 per cent at the time of the 
invoice that they had a copv of. It would be very 
easy to explain. At the top of the invoice it would 
explain that 30 per cent was due in 30 days and 
70 per cent was to be written on warehouse re- 
eeipts. [42] 

The Court: And it was to be paid upon release 
from the warehouse when you sold the customer, 
is that what you mean? 
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The Witness: That is exactly right. 

The Court: And you made them full—or, that 
is, if you took $2,000.00 out, you paid $2,000.00? 

The Witness: Right, sir. 

Mr. Jacobs: This will be much clearer when we 
get these exhibits in evidence, your Honor. But at 
the present time, to clarify the witness’ testimony, 
I will show him some photostats of specimen in- 
voices. 

Q. JI am showing you, Mr. Ellff, a photostat 
of what purports to be an invoice of Twin City 
Lumber Company, by purporting to be sold to Pine 
Supply Company, Ponderosa pine rough. Is that 
a fair specimen of the invoices which you have just 
referred to? A. That is a fair specimen. 

Q. And did they all come to you with the nota- 
tions written in, ‘‘30 per cent cash advance 10 days 
after receipt papers, balance in accordance with 
warehousing agreement’ ? 

A. ‘That is 1elitysir: 

Q. Is that right? A. They did. 

Mr. Jacobs: We will ask that this be marked 
for identification at the present time, your Honor. 
I am going [438] to offer it as a whole. 

The Court: It may be admitted. 

(Whereupon the foregoing document was 
marked Plaintiff’s Exhibit No. 4 for identifi- 
cation.) 

Q. (By Mr. Jacobs): Were all of the checks 
that you have mentioned paid on presentation ? 

A. No. 
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The Court: Read that question. I didn’t hear it. 
(Question read.) 

Q. (By Mr. Jacobs): Referring to the period 
during which the Pine Supply Company was doing 
business under that name down to say the 6th of 
October, 1953, how many of the checks, or rather 
what was the amount, if you can tell us, of the 
checks that you gave the old firm that were not 
paid on presentation ? 

A. Will round figures be satisfactory? 

Q. Yes. A. Roughly $10,000.00. 

@. What became of those checks? 

A. After the signing of the trustee agreement, 
they were to return them, but I have never seen 
them since. 

@. Now, you speak of the trustee agreement. 
Did you have a conference with Mr. Ramsey in the 
office of the Pine Supply Company at San Jose 
at or about the end of August, 1953? 

A. September, I beheve, sir; ves, 1 did. 

@. About early in September. Can you give us 
[44] the approximate date? 

A. It was two weeks prior to the signing of the 
trustee agreement. That is as near as I can give 
you. 

@. I see. And who was present on that occasion ? 

A. Mr. Ramsey, myself and Mr. Baum, I be- 
heve. 

@. And on that occasion, what was said and by 
whom regarding the status of your account with 
the old firm? 
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A. Mr. Ramsey had been sent as an agent of 
Twin City Company to examine the books and the 
accounts receivable and the inventory of Pine 
Supply. 

@. Did he say so? 

A. Yes, I believe he did. 

Q. And did he do so? A. He did. 

Q. Now, were you and Mr. Baum present when 
he did so? 

A. Absolutely. We assisted him. 

Q. What did he actually examine of your rec- 
ords on that occasion ? 

A. Well, we opened it entirely to him. I mean 
all the accounts receivable ledger, accounts payable, 
and general status of the financial situation of the 
Pine Supply Company as a whole. 

Q. Did your accounts payable report the names 
of all of your creditors? 

A. Yes. It was very accurate. [45] 

Q. That is of the ereditors having to do with 
the business ? A. Yes. 

Q. Now, did you at that time have other credi- 
tors who were not involved in that business; I 
mean, who weren’t creditors because of their busi- 
ness dealings with you under the name of Pine 
Supply Company ? 

A. I personally had creditors, yes. 

Q. That is what I mean. Who would that be? 

Mr. Shapro: I object, if your Honor please, no 
proper foundation has been laid, namely, that the 
declaration of these other creditors was made in 
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the presence of the defendant who at that time was 
represented by Mr. Ramsey. 

Mr. Jacobs: I don’t understand—— 

The Court: The question of insolvency or not, 
doesn’t the question of all his creditors come in? 

Mr. Shapro: I understood that the purpose of 
his question was to show knowledge of insolvency. 

Mr. Jacobs: We are showing knowledge of a 
part of the information. We have to show that they 
knew it all. 

Mr. Shapro: If it was only for the purpose of 
showing insolvency, I will withdraw the objection. 

Mr. Jacobs: It is for the purpose of showing 
that, and it is for the purpose of showing that 
there were creditors at the time of the bankruptcy. 

@. Are these personal creditors that you have 
referred to? [46] A. Well, banks 

The Court: What? 

A. JI had a note at the bank. I was building a 
house. I had numerous amounts owed by sub- 
contractors. | owed some money in regards to Coast 
Range Lumber Company. 

The Court: I didn’t get that last. 

A. Coast Range Lumber Company. 

The Court: Who did you owe on that one to? 

A. To Charles Lannon. 

Q. (By Mr. Jacobs): Is he the man you men- 
tioned before who was present at the conference 
that you have just referred to in Mr. Hunter’s 
office in Los Angeles? A. Yes, sir. 

Q@. How about Mrs. Lannon? 
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A. Mrs. Lannon, yes, sir. 

Q. What did you owe her in round figures at 
that time? 

A. I couldn’t honestly tell you, but it was in 
excess of, I’d say, of $12,000.00. 

Q. (By the Court): Was that represented by 
any writing? A. “Yes, sir. 

Q. Well, what writing? 

A. I had signed a note. 

Q. You had to sign notes in the amount of 
$12,000.00? A. Or better. 

Q. (By Mr. Jacobs): Part of that was secured, 
was it not? [47] 

A. At that time, in September? 

(). Yes. 

A. Yes, by the property on Mount Hamilton 


@. And was it all secured? 

A. The security wouldn’t warrant the amount. 

Q. You mean that the property wasn’t sufficient 
to secure it all? A. Wo. 

Q. Now, did you have any conversation with 
Mr. Ramsey at that time regarding what action, if 
any, the old firm was going to take? 

A. Yes, I did. 

@. Give us the substance of that conversation. 

A. Well, it went on fot a week, Mr Jacobs 
these conversations. Finally I was told to lock the 
warehouse. 

Q. Who told you that? A. By Mr. Ramsey. 

Q. Well, give us the substance of the conversa- 
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tion that you had with Mr. Ramsey on that occa- 
sion. 

Mr. Shapro: Which occasion, at the meeting in 
his office ? 

Q. (By Mr. Jacobs): Let us say in the course 
of these daily conversations extending over a pe- 
riod of a week, can you distinguish between them? 

A. That particular one I can, because it was 
pretty disturbing, that is, the final analysis of 
everything we [48] discussed during the week. And 
he told me to lock the warehouse and there was a 
question of some checks they were holding. And we 
went to the bank, I believe, on that particular occa- 
sion and it was there that I offered him the keys to 
the warehouse. 

@. What bank are you referring to? 

A. The Hester Branch, Bank of America. 

Q. Did anybody go with you? 

A. Myr. Baum was present at that time. 

®. Isee. Was there any discussion on that ocea- 
sion or any of these previous occasions that you 
have just referred to regarding the new arrange- 
ment with the Twin City Company? 

A. Istated to Mr. Ramsey that I could not con- 
tinue to operate under the domination of Twin 
City. Something would have to be done. 

@. And what was his reply? 

A. He said that they didn’t want—I told him 
that as far as I was concerned, that any—— 

The Court: I can’t understand you. Keep your 
voice up. 
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A. I told him that as far as I was concerned, 
that Twin City Company were in the wholesal- 
ing 

Q. (By Mr. Jacobs): Again I ask you what 
was his reply? 

A. He stated that they weren’t interested in be- 
ing in the wholesale—in that particular phase, in 
the wholesale lumber, but not in small quantities. 

@. Did he make any suggestion to you? 

A. No, not on that occasion. 

@. Was there any discussion about a new ar- 
rangement on that, or any occasion that you have 
referred to already in the course of these conver- 
sations ? 

A. Not at that—not at that particular meeting 
in front of the bank, no. 

The Court: Let’s take a recess at this time. 

May I ask if counsel has any idea as to how 
long this case will take? 

Mr. Jacobs: I have estimated, your Honor, three 
days. I still think the estimate is pretty good. 

The Court: Three days. What do you think? 

Mr. Shapro: In view of the fact that weiiaemes 
completed the testimony of Mr. Elliff, £ am foreed 
to agree with counsel. It is a blow to my optunism, 
your Honor. I had hoped it could be disposed of 
in two. 

The Court: All right. 

Mr. Jacobs: JI will guarantee speed as far as 
we ean give it to your Honor without leaving out 
the crux of our case. 
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The Court: You can’t rely on a guarantee of 
that kind very much. 

Mr. Jacobs: In other words, we will do our best. 

The Court: All right. Two o’clock. 


(Whereupon a recess was taken until 2:00 
o'clock p.m. of this day.) [50] 


Afternoon Session—2:00 O’Clock P.M. 


Mr. Jacobs: If your Honor please, there are 
three attorneys here and they all have full calendars 
for tomorrow. If the other parties have no objec- 
tion—I understand opposing counsel has none—I 
would like to call them out of order so that they 
can get away. 

The Court: Very well. 


HENRY ROBIDOUX 
called as a witness on behalf of the plaintiff, sworn. 


Direct Examination 

he Court: State your name, please. 

The Witness: My name is Henry Robidoux. 

@. (By Mr. Jacobs): And you are a member 
of the State Bar of California? A. Iam. 

Q. And were such throughout October of 1953? 

Ay I was. 

Q. Were you employed during that month or 
thereabouts as attorney for Mrs. Pearl K. Lannin? 

A. I was. 

@. In what connection? 

A. I was employed by Mrs. Lannin to examine 
some papers and advise her in connection with a 
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matter of her signing or guaranteeing a pronussory 
note that was to be signed by her [51] son-in-law, 
Mr. Eliiff. 

Q. And to whom was the note made payable, do 
you know? 

A. Twin City Lumber Company, as I recall. 

@. And were there any other documents in- 
volved in that transaction, as you now recall? 

A. Yes. There was a promissory note that Ellff 
and his wife were to sign and in which Mrs. Lan- 
nin, as I recall, was to guarantee. There was an 
agreement, a trustee agreement, to accompany that. 
And then there were some warehouse receipts to be 
assigned to Mrs. Lannin. 

Q. Now, what were you employed to do pre- 
cisely ? 

A. To examine the note, to examine the trust 
agreement, and to advise Mrs. Lannin regarding 
her position in signing this promissory note. 

Q. And when were you so employed, Mr. Robi- 
doux? 

A. Well, I don’t recall the exact date. My best 
recollection is that it was just shortly a day or two, 
or maybe three days before the date that the note 
would bear or the trustee agreement. As I recall, 
the period of the employment before the executing 
of the papers was just a short time, two or three 
days, only. 

Q. Now, did you give her the advice that you 
were employed to give? 

A. I gave her advice, yes. 
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Q. And preliminary to giving her the advice, 
did you examine the documents? [52] 

eee did. 

Q@. And what other, if any, investigation did 
you make? 

A. Mr. Louis Pasquinelli, an attorney in San 
Jose, represented Mr. Elliff. Mr. Elliff had an 
accountant, I believe his name was Baum, I believe 
it was. I knew Mr. Pasquinelli very well. I in- 
quired of him as to what assets the Pine Lumber 
Company—that was the name that Mr. Elliff was 
doing business under, as I reeall. 

@. Pine Supply Company? 

A. Pine Supply Company, as to what assets 
Pine Supply Company had. 

@. And did you inquire also regarding labili- 
ties? A. I did. 

@. And what information did you receive? 

Mr. Shapro: Just a moment. I object to that 
question, if your Honor please, on the ground it 
ealls for hearsay, no proper foundation has been 
laid showing that the defendant, Twin City Lumber 
Company, was in any way present or represented 
in comnection with this conference. 

Mr. Jacobs: Our theory in that regard, your 
Monor, is simply this: that if these people—of 
course, we have not made the connecting proof and 
we will make it—our eontention is that this entire 
transaction was concerted between Twin City Lum- 
ber Company and the bankrupt. And that what was 
said [53] by the bankrupt’s attorney consequently 
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was as much a part of this alleged fraud as what 
was said by any representative of the Twin City 
Company itself. If we are successful in showing 
that they did concert this plan, then I respectfully 
submit that the information that he received from 
Twin City Company—from the bankrupt’s attorney 
—is material to this cause of action. 

Mr. Shapro: Your Honor, but he is jumping the 
gun. Our objection is based upon the ground, if 
your Honor please, that no proper foundation has 
been laid. Now, was this witness called upon to 
testify what the attorney for Mr. Elliff told him 
not in the presence of any representative of Twin 
City Lumber Company ? 

Mr. Jacobs: I will have to admit that we have 
not had the opportunity to lay the foundation be- 
cause we are calling this witness out of order. I 
would ask this: that the testimony be received sub- 
jecl to our connecting it up in that manner. 

Mr. Shapro: Your Honor, this is such a wital 
part of an accusation, the charge of fraud in this 
ease, that I respectfully submit that we are entitled 
to have the proof in an orderly with respect to at 
least the foundation. 

Now, it is possible, perhaps, that the foundation, 
if any, may be laid by others than that witness— 
and he may the last of the three lawyers instead 
of the first, I don’t know—but when I agreed that 
these witnesses be called out of order, [54] I did 
not waive any right to require orderly proof of the 
evidence from the witness himself. 
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Mr. Jacobs: We don’t dispute counsel’s state- 
ment that the proper foundation has not been laid, 
your Honor. JI do think that it may be appropriate 
to take the witness’ testimony and then—there is 
no jury here—and the Court will naturally disre- 
gard it if the Court finds it incompetent, or it can 
be stricken out. We make no objection unless the 
proper foundation has been laid. We think we have 
the evidence with which to lay it. I did want to 
avoid the necessity of calling Mr. Robidoux. I 
had expected My. Elliff 

The Court: I would prefer to have it in the 
proper order. But, by reason of the fact that the 
counsel is here from San Jose, I would like to con- 
sult his convenience. Also, it might be that such 
testimony as might be later found to be proper, if 
it was connected up, might be received subject to 
a motion to strike. I will receive it on that basis. 

Mr. Jacobs: Thank you, sit. 

@. Now, may we have your answer to that ques- 
tion, Mr. Robidoux, what information was given to 
you when you called on Mr. Pasquineli? What 
information did Mr. Pasquinelli give you in regard | 
to the condition that is concerned ? | 

A. May I refer to some notes that I made at 
that time? 

Q. If you need to prompt your memory. 

A. The information I received at that time was 
that the [55] Pine Supply Company had accounts 
receivable in the neighborhood of $24,798.80. 

The Court: Give me that figure again. 
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A. $24,798.80. I was also given the informa- 
tion that the inventory amounted to around 
$24,492.00. That was figured at cost. And I was 
given to understand that the accounts payable 
amounted to around $11,000.00. And then taking 
into consideration this $28,000.00 note, it would 
fix the abilities at around $39,000.00. 

Q. (By Mr. Jacobs): I think you have already 
said that you did examine the trust agreement as 
well as the note before you gave your advice to your 
client ? 

A. I examined the trust agreement, as I re- 
member. As I remember, the trust agreement was 
prepared in Mr. Pasquinelli’s office and I examined 
it in his office. It was late in the afternoon and it 
was being prepared. I went to his office and ex- 
amined it there. 

@. What was subsequently done with it, if you 
know ? 

A. I examined the trust agreement and as I 
recall, I went—I took the trust agreement and the 
note to Mrs. Lannin’s residence late that afternoon, 
which was evening, really, around 5:00 o’clock or so. 
There I went over the documents with her and as 
L reeall she signed them there. 

Q. Have you told us the entire investigation 
that you made? 

A. Well, I knew little or nothing about ware- 
housc receipts. [56] I made some inquiries about 
warehouse receipts and how they were handled. I 
think that is about all the investigation that I made. 
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I discussed the matter with Mr. Elliff. I believe I 
also discussed the matter with the accountant also 
there at Pasquinelli’s office. 

Q. Other than what you have told us, did you 
get any information from them? 

A. Other than from them? 

Q. Yes, other than what you have already told 
us. A. No. 

Myr. Jacobs: Take the witness. 


Cross Examination 

Q. (By Mr. Shapro): Mr. Robidoux, in addi- 
tion to the services that you have testified to that 
you rendered for Mrs. Lannin, you also advised her 
in connection with certain payments that were 
made on this $28,000.00 note, did you not? 

A. After the discussion of the note, yes. 

@. And it is true, isn’t it, Mr. Robidoux, that 
Twin City Lumber Company was not a party to 
the trust agreement that you have referred to as 
having been examined by you? 

Mr. Jacobs: This document speaks for itself, if 
your Honor please. That is the best evidence. 

The Court: J think it is proper examination at 
this time. 

The Witness: JI haven’t seen the trust agreement 
in a long, long while. But as I recall, Twin City 
was not a party [57] to it, as I recall. 

Q. (By Mr. Shapro): Do you recall, Mr. Robi- 
doux, whether or not warehouse receipts on certain 
lumber were issued to and delivered to Mrs. Lannin 
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at or shortly after the execution by her of the 
guarantee on the note and her execution of the 
trust agreement ? 

A. The warehouse receipts, as I recall, were 
delivered, yes. 

@. Mr. Robidoux, I show you what purports to 
be a letter on your letterhead dated August 25, 1954, 
and ask you whether or not you wrote that letter 
to Mr. Hunter at an address he named there? 

Mr. Jacobs: If your Honor please, unless we be 
remiss in making our objection, this letter which I 
have just examined is not within the scope of the 
direct examination. JI presume the witness knows 
the answers to these questions, but I want the rec- 
ord kept clear that this is not within the scope of 
the direct examination. I am objecting to it on that 
ground. 

Mr. Shapro: I think the only way to do this is 
to examine the document. 

Mr. Jacobs: I believe that is true. 

Mr. Shapro: His Honor might just as well look 
at both of them, then. 

The Witness: I did. 

The Court: Likewise, the first two letters, the 
one August 25th, 1954, and one August 26th, 1954, 
did you write both [58] letters? 

The Witness: I didn’t see the second letter, 
Judge, but it’s on my letterhead, it’s my signature. 

Mr. Jacobs: Your Honor will see the force of my 
objection. It has nothing to do with this case and 
I didn’t want it to be part of the trustee ease. 
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The Witness: Yes, I wrote this letter dated 
August 26th also. 

Mr. Shapro: Your Honor, the relevancy of those 
letters, if [ may address the Court at this time at 
this particular point, the second question I asked 
the witness was: whether or not he gave Mrs. Lan- 
nin advice other than that to which he testified on 
direct examination. That question was answered in 
the afnrmative. There is a charge in both the cross- 
eomplaint and in the complaint that Mrs. Lannin 
Was ignorant of the situation of the bankruptcy 
until after the bankruptcy. 

Both of those letters, if your Honor will note, 
were written and indicate payments made by her 
after bankruptcy. That is the purpose of the evi- 
dence. 

The Court: Well, I take it that it is not proper 
eross-examination at this time, but neither is the 
testimony at this time. We were admitting it in 
order to consult the convenience of Mr. Robidows. 
So I think within the discretion of the Court I will 
admit these letters at this time even though they 
are out of order. They may be introduced as one 
Exhibit, as defendant’s Exhibit A. [59] 


(Thereupon the foregoing documents were 
introduced as Defendant’s Exlibit A.) 


Mr. Shapro: I have no further questions. 


Redirect Examination 


Mr. Robert Jacobs: In order to save time, your 
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Honor, I would like to ask the witness some ques- 
tions as the witness of Pear] K. Lannin. 

Q. Mr. Robidoux, you testified that there was 
a short time after Mrs. Lannin asked your advice 
that these trust agreements and note were signed, 
is that correct? A. That as right. 

@. And to the best of your recollection, how 
much time had elapsed ? 

A. I would say it would be a matter of two or 
three days. 

Q. And can you tell the Court why it was only 
two or three days after she consulted you that 
these papers were signed. 

Mr. Shapro: To which question, if your Honor 
please, we object upon the ground it is incompetent, 
irrelevant and immaterial. In other words, we 
ean’t see any materiality of the question of why 
Mr. Robidoux had to give advice within three days 
instead of, say, thirty days. 

Mr. Robert Jacobs: The question is because 
there is an allegation here of fraud. One of the 
parts of this allegation we helieve is proved by 
the fact that all this transaction had to take place 
within a very short time; that it was at the [60] 
request of the defendant ''win City Lumber Com- 
pany that this matter had to be taken eare of in a 
very short time. My question opens up a lot of 
doors. 

The Court: If you have some information he 
got from some source ask him about it. 

Mr. Jacobs: You testified that you had conversa- 
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tions with the attorney for George Elliff, the bank- 
rupt, is that correct? 

The Witness: That’s correct. 


Q. (By Mr. Jacobs): And in those conversa- 
tions was there any discussion of any need for the 
fact that these things be done in a great hurry? 


Mr. Shapro: ‘To which question, if your Honor 
please, we object. Since this is the witness of Mrs. 
Lannin, we object upon the ground it is leading and 
suggestive and also incompetent, irrelevant and im- 
material. 

The Court: J am going to admit it subject to a 
motion to strike. We admitted part of the con- 
versation that we received from this same attorney 
before. Go ahead. What were you told about— 
were you told anything about the time element? 

The Witness: I was told. 

The Court: Will you answer that yes or no. 

The Witness: Yes, I was. 

The Court: What were you told? 

The Witness: By this attorney I was told the 
holder of [61] the warehouse receipts, Twin City 
Lumber Company, to whom Elliff owed money, was 
insisting that Elliff take care of his obligations. 
And it was a matter of time, it had to be done right 
away or they were going to take some action in the 
matter, as I understood. And it was a case of Mrs. 
Lannin coming to the rescue of her son-in-law. 

Q. (By Mr. Robert Jacobs): Did you have a 
telephone conversation with the attorney for the 
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bankrupt on one of the days in which this matter 
was being discussed ? 

A. Did I have a telephone conversation with the 
attorney for the bankrupt? 

Q. Yes. ie wes, I did. 

Q. And in those telephone conversations can you 
tell the Court what was said by you and what was 
said by the attorney for the plaintiff? 

The Court: Hasn’t he just given it, isn’t that 
what you are asking? 

Mr. Jacobs: Weil, your Honor, he is testifying 
to one conversation, but whether he is testifying to 
all of them I am trying to find out. 

The Court: Some of them may be entirely irrel- 
evant. What are you referring to? 

@. (By My. Jacobs): Did you have a telephone 
conversation with the attorney for the bankrupt 
immediately prior to your [62] taking the papers 
which you discussed in your previous testimony out 
to Mrs. Lannin’s house to have her sign them? 

A. Yes. JI received a telephone call the after- 
noon that I went down and got the papers. And 
they were preparing them that afternoon. They 
said they would have them ready. They couldn’t 
bring them up to me. I said, “All right. To ac- 
commodate you since you are in such a hurry I will 
come down there.” 

The Court: Went down where? 

The Witness: Went down to Mr. Pasquinelli’s 
office on North First Street in the State Building. 
I went down late in the afternoon and he was just 
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finishing up with the papers. Mr. Elliff was there, 
the accountant, Mr. Pasquinelli, his secretary. That 
is where I received the trust agreement, the promis- 
sory note. 

Mr. Shapro: Your Honor, for the record, may 
it be understood that the testimony of this witness 
may be subject to motion to strike? 

The Court: That is right. 

Mr. Jacobs: You testified, Mr. Robidoux, that 
you advised Mrs. Lannin as to what to do in this 
matter. Would you tell the Court what that advice 
was? 

Mr. Shapro: I object to that, if your Honor 
please upon the ground that it is self-serving and 
incompetent and immaterial. Here we have an at- 
torney for a party to this [63] litigation, a cross- 
complainant and defendant being asked to tell the 
Court what advice to his client was. We object. 

The Court: Well, do you think it is admissible, 
counsel ? 

Mr. Jacobs: I will withdraw the question. 

That is all. 

Mr. Shapro: No questions. 

Mz. Huntington Jacobs: That is all. With the 
permission of the Court I will excuse the witness. 

(Witness excused. ) 


TIMOTHY O’CONNOR 
called as a witness by the plaintiff, sworn. 


The Court: State your full name please. 
The Witness: Timothy O’Connor. 
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Direct Examination 

Q. (By Mr. Huntington Jacobs): Where is 
your office, Mr. O’Connor ? 

A. 275 North First Street, San Jose, California. 

@. You are a member of the State Bar, are you 
not? A. Yes. 

@. And were so in October of 1953? A. Wee 

Q. And did you during the month of Octoner, 
1953, have a conference at your office with a Mr. 
Ramsey and Mr. Elliff and Mr. Baum? A. Yes. 

@. Was My. Pasquinelli present? 

A. No, he was not. 

@. Where was he, if you know? 

A. He was out of town that particular day. 

@. I see. Now 

The Court: Are you associated with Mr. Pas- 
quinelli? 

Mr. Jacobs: You were a partner of his at that 
time, were you not, Mr. O’Connor? 

The Witness: No. I have been associated with 
Mr. Pasquinelli for seven years. We have never 
been partners. 

Q. (By My. Jacobs): Just office associates? 

A. That’s right. 

@. Now what was the subject matter of this 
conference, what was done? 

A. Well, Myr. Eliff came into the office and 
wanted to sec Mr. Pasquinelli. One of the secre- 
tarys told him that Mr. Pasquinelli was out. So he 
asked if he could talk to me about the matter. And 
he—meaning Elhff—and Mr. Ramsey and Mr. 
Baum came into my office and asked me if they 
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could talk to me about this matter, about the prep- 
aration of a note and some agreement that they 
wanted to discuss. 

@. Did they give a name to the agreement that 
they wanted to discuss? 

A. As I understood, it was some trust agree- 
ment. 


@. What took place at that conference? [65] 

A. Well, they told me between the three of them 
what they intended to do. The question of the 
preparation of a note was discussed and the ques- 
tion of this trust agreement. I told Mr. Elliff that 
IT didn’t feel that I would be qualified to assist in 
the preparation or execution of the trust agreement. 
because I didn’t know too much about his business 
affairs. 

At that point, it was decided that they would only 
make out the note and that they would come back 
the following day to see Mr. Pasquinelli about the 
trust agreement. 

@. And did you prepare a draft of the note? 

me Wes, I did. 

@. Now did you also make notes of this confer- 
ence ? A. Yes, I did. 

@. I show you two documents stapled together, 
one of which purports to be a draft, a promissory 
note, of the form of a promissory note, and the 
second of which appears to be a notation. Whose 
handwriting is that? 

A. Both the note and the longhand note are my 
handwriting. 
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Q. Is that the note, and the longhand notations 
that you referred to just now? A. Yes. 

Mr. Jacobs: For the sake of the record, your 
Honor, we will offer this as Trustee’s Number 5 in 
evidence. 

The Court: The paper may be so marked as 
Trustee’s No. 5. [66] 

(Thereupon the foregoing documents were 
introduced in evidence and marked Trustee’s 
Number 5 in evidence.) 

Q. (DBv Mz. Jacobs): Now then did you subse- 
quently cause your informal draft, which has just 
been marked Exhibit 5, to be reduced to typewrit- 
ing? A. Yes, I did. 

Q. I show you a photostat—I take it there won’t 
be any objection for failing to produce the original? 

Me Shapro: No. 

@. (By Mr. Jacobs): Of this installment note 
in the same amount as this drafted note that has 
just been introduced in the amount of $28,000.00, 
and ask you whether that is the note as reduced 
to typewriting, to which you have just referred ? 

A. To the best of my recollection it is. The 
material at the bottom of it “I guarantee payment 
of the foregoing obligation,” the signature, I be- 
heve, was on the back of the longhand note I made. 
I don’t believe it was on the front of the obligation 
at the time. 

Q. It was on the document, however? 

A. As I remember it, yes, the longhand notes, 
that was written on the back. 
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Q. Well, did you see this note that we are now 
discussing? Did you see this note after or before 
it had been signed? 

A. To the best of my recollection I never saw 
the note after the afternoon that these gentlemen 
were in my office. I had [67] the note prepared 
and gave it to Mr. Elliff, as | remember it. That 
is the last time I have seen the note to this date, as 
far as that goes except the longhand notes. 

Mr. Jacobs: We will ask that this be marked 
Plaintiff’s Exhibit 6 for Identification, if your 
Honor piease, and we will authenticate it later. 

The Court: Exhibit 6 for identification. 

(Thereupon the foregoing photostat was 
marked Plaintifi’s Exhibit 6 for identification.) 

Q. (By Mr. Jacobs): Now how long did this 
conrerence last? 

my Oh, it was approximately half an hour to 
forty-five minutes. 

Q. You stated that Mr. Ramsey was present? 

A. Yes. At least, the gentleman that was intro- 
duced to me as Mr. Ramsey, yes. 

Q. Did you see the gentleman in the courtroom 
now ? 

A. Well, I don’t remember him specifically. But 
they tell me at least I have found out since I came 
in the ecourtroom—that the gentleman in the brown 
suit is Mr. Ramsey. 

Q. And did Mr. Ramsey take part in the dis- 
cussion ? A. Yes, he did. 

Q. What part did he take in it? 
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A. Well, Mr. Ramsey, as you will note on the 
longhand notes on the yellow sheet, there was first 
a set up of payment which wasn’t agreeable to Mr. 
Ramsey. He decided how the [68] payments were 
going to be. The original schedule of payments 
was changed to one suggested by Mr. Ramsey. That 
is the schedule of payments that is at the bottom 
of the yellow sheet. That was incorporated in the 
oie: 

@. You mentioned the fact that at that confer- 
ence this trust agreement was also discussed ? 

A. Yes. 

Q. Did Mr. Ramsey take part in the discussion 
regarding the trust agreement? A. Yes. 

Q. What part did he take in the discussion of 
that subject ? 

A. Well, as I remember and recollect the entire 
transaction Mr. Elliff introduced me to Mr. Ram- 
sey and Mr. Ramsey was the man that carried the 
ball, so to speak, from then on. He was the one 
who made the decisions as to what the payments 
were going to be and what the provisions of the 
trust agreement were going to be and the rest of it. 

And, as I say, I didn’t know enough about Mr. 
Elliff’s financial matters to do anything about the 
agreement. So that I made the note, the note was 
taken out of the office and that is all I know about 
ite 

Q. Isee. And you had no subsequent connection 
with the transaction ? A. No, I did not. 

Mr. Jacobs: Take the witness. [69] 
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Cross Examination 

Mr. Shapro: May I have Exhibit 5, please? 

@. Mr. O’Connor, referrmg your attention to 
the yellow sheet which is part of Plaintiff’s Exhibit 
Number 5, does that represent all of the notes that 
you took at this conference in your office that after- 
noon? A. Yes. 

Q. What if any notations does the yellow sheet, 
Exhibit 5, contain with respect to the provisions 
of the trust agreement? 

A, The only reference that it makes to it is at 
the top of the yellow sheet, the word agreement is 
vritten, Pine Supply Company, Twin City Lumber 
Company, and then below that is the note George 
Flliaff, Audrey May Elliff, his wife, and Pearl K. 
Lannin, his guarantor. Under that is the original 
payment schedule that was to be used. 

But as I have already testified, 1t was changed 
at the request of Mr. Ramsey. 

Q. What provisions as to the trust agreement 
did Mr. Ramsey according to your testimony, 
specify ? 

A. May I see it? Down at the bottom of the 
yellow sheet there is some question about ware- 
house receipts to be turned over and so forth to 
Mrs. Lannin. 

And as I said before on the trust agreement the 
terms of that agreement were discussed by Mr. 
Ramsey and My. Elliff also. But as I have already 
testified, I told them that I [70] didn’t know enough 
about it to enter into or even commence the prepa- 
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ration of that agreement and that they would have 
to return the next day to see Mr. Pasquinelli. 

Q. I understand your testimony, sir, but what 
IT am trying to find out is what discussion or what 
items in the discussion of the trust agreement did 
Mr. Ramsey contribute? 

A. What specific provisions? 

Q. Yes. 

A. He discussed many provisions and I told 
him, as I have already said, that I didn’t feel quali- 
fied because of my lack of knowledge of Mr. Elliff’s 
financial condition to go any further with that 
matter. I told him so. 

Q. Do you remember any of the provisions of 
the trust agreement that were suggested or dis- 
cussed in your presence, with you and Mr. Ramsey? 

A. Qh, there was a big question about who was 
going to be the trustee and who was going to sign 
the checks and where the deposits—what depository 
was to be used and how much was to be kept in 
the account to secure, so far as I remember, Twin 
City Lumber Company. 

@. As far as you remember, Twin City Lumber 
Company then is supposed to be a part to this trust 
agreement, right? 

A. Well, I can remember this, Mr. Shapro. That 
the agreement, the trust agreement and the note, 
certainly as I understand it, was for the benefit of 
Twin City Lumber Company. [71] 

Q. Who told you that? 
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A. That was the contention of the entire discus- 
sion in my office. 

Q. Who told you that the note and the trust 
agreement were intended to be for the benefit of 
Twin City Lumber Company? 

A. Well, all of the persons who were in my 
office, Mr. Elliff, Mv. Baum and Mr. Ramsey, made 
it quite clear that unless something was done im- 
mediately for the benefit of Twin City Lumber 
Company that they were going to close them up. 

Se tsnt it a fact, Mx. O’Connor, that as con- 
fided to you by the three gentlemen present, the 
only interest of Twin City Lumber Company was 
to get the $28,000.00 note endorsed by Mrs. Lannin 
and then they would release the warehouse receipts 
to Mrs. Lannin? 

A. That is—would you read the question? 

(Question read.) 

The Court: Do vou understand the question? 

The Witness: The transaction was not a com- 
pleted transaction with the preparation of the note. 
They were to return the next day and see to it that 
this trust agreement was made up. 

Mr. Shapro: I move to strike the answer, as 
being not responsive to the question. 

The Court: It may go out. Answer the question. 
Do you understand it? [72] 

The Witness: No. 

Soecby Wr. Shapro): You are sure? 

A. That was not my understanding, no. 

Q. You have a pretty good recollection of the 
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conversation, that conversation at the conference, 
Mr. O’Connor? 

A. All I have, Mr. Shapro, is the rough hand 
copy of the note and the rough note on that yellow 
sheet. I knew that I couldn’t complete the trans- 
action. However, they wanted to get the note taken 
eare of. 

@. I show you, Mr. O’Connor, the original of 
the installment note dated October 6th, 1953. I ask 
you to look at it and see if after examining it you 
want to change your testimony of the word of Mrs. 
Lannin, the guarantee, where on the reverse side of 
the note? 

A. Well, I don’t know that I want to change my 
testimony. I believe I testified that as I remember 
it the longhand copy that I used had the guarantee 
provision on the back of it and I didn’t remember. 

@. 1 show you now, Mr. O’Connor, to refresh 
your recollection—it’s a long time ago—the long- 
hand copy of the note. 

The Court: Look on the face of it. 

The Witness: Yes, it is on the face of it. 

@. (By My. Sitapro): May I see” Exhibiams 
please ? 

I ask you, Mr. O’Connor, to compare Plaintiff’s 
Exhibit 6 for identification which I have shown 
you with what purports [73] to be the original. I 
ask you whether or not the photostat number 6 is a 
photostat of the original that I have just shown you. 

A. So far as I can see it is, yes. 

Mr. Shapro: We will offer in evidence if your 
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Honor pleases at this time the original of the in- 
stallment note in question. 

The Court: That is Defendant’s Exhibit B. Put 
it in evidence. 

(Thereupon the foregoing document was put 
in evidence as Defendant’s Exhibit B.) 

The Witness: Now I would like to add this to 
my testimony. You asked me if there was any- 
thing else discussed at this time. There was some- 
thing discussed about Twin City Company doing 
business as Twin City Lumber Company and who 
the partners were and who apparently signed or 
have some control as to the signing of checks he- 
cause this, I believe, that was the purpose of the 
term on the back of the note, the longhand copy of 
the note. 

Q. (By Mr. Shapro): That is your best recol- 
lection of what is in your handwriting on the re- 
verse side of the pink draft of the note which is 
part of Exhibit No. 5? A. That's right. 

Q. Did you ever see the trust agreement as 
finally executed ? 

A. No, I didn’t, Mr. Shapro. [74] 

Q. Then you had no opportunity to compare 
the document as ultimately executed by Mrs. Lan- 
nin and Mr. Elliff and Mr. Pasquinelli with the 
details of the proposed agreement as explained to 
you in this conference, is that right? 

A. That is right. I didn’t have any further con- 
nection with the transaction. 

Mr. Shapro: No further questions. 

Mr. Robert Jacobs: No questions. 
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Mr. Huntington Jacobs: With the permission 
of the Court and counsel J will excuse the witness. 


(Witness excused.) 


LOUIS PASQUINELLI 
called as a witness by the plaintiffs, sworn. 
The Court: What is your full name? 

The Witness: Louis Pasquinelli. 


Direct Examination 

@. (By Mr. Huntington Jacobs): “Mi ae 
quinelli, you have heard Mr. O’Connor’s testimony ? 

A. TI did. 

@. And where were you at the time that he re- 
ferred to, savy at the time of this conference that 
he mentioned ? 

A. Well, I don’t know specifically where J was, 
but I know I was out of the office at that time. 

@. Were you out of town? 

A. So faras I can recall, I was out of town, yes: 

@. Did you subsequently take part in this trans- 
action ? A. I did. 

Q. That he referred to. And when did you come 
into that picture? 

A. If think on the 8th of October of 1953. 

@. Did you have a conference on that day with, 
say, Mr. Ramsey and Mr. Elliff and Mr. Baum? 

ae Dede 

@. In your office? A. Yes. 

@. And what was the subject matter of that con- 
ference? 

A. Well, as I recall the matter they came in and 
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stated that they made this note, the Twin City Lum- 
ber Company, and they wanted to prepare some 
kind of agreement whereby funds that were to come 
in from the Pine Supply Company were to be Ieft 
with someone in trust and to be disbursed by him in 
connection with the bills of the Twin City, of the 
Pine Supply Company. 

“&. iIneglected to ask you a formal question. You 
are a member of the State Bar in California? 

poe Wes. 

Q. And were such in October cf 1953? 

we | was. 

Q. <And you were at that time, were you not, the 
attorney for Mr. Elliff? 4. Ll wast [6] 

Q. Now what was said in this discussion regard- 
ing the terms of the trust agreement? 

Mr. Shapro: J am goimg to object, your Honor, 
to the form of the question on the ground it is 
leading and suggestive. This is a lawyer that is on 
the stand and he is the plaintiff’s own witness. 
I don’t think that the subject matter of any part of 
a conversation should be suggested to him by the 
interrogator. 

The Court: I don’t think it suggests the an- 
swer, Air. Shapro, what was said abont a certain 
subject. 

Mr. Shapro: He is assuming, if your Honor 
please, he is assuming that there was such a subject 
discussed. 

The Court: Well, if there wasn’t I assume he 
will tell us that. 
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Q. (By Mr. Jacobs): Will you answer the 
question I asked you of what was said on this sub- 
ject? 

A. Well, I don’t have too vivid a recollection on 
this particular transaction. But perusing my notes, 
all I can tell you what my notes show is exactly 
more or less what is in the agreement itself. Now I 
don't recall just specifically what the discussion was 
except that I can say there must have been a dis- 
cussion along the lines as shown in my notes. That 
is how those notes were made. 

My recollection is to the effect that the purpose 
of the whole thing was to relieve Mr. Elliff of the 
responsibility of [77] collecting accounts receivable 
for his business and also to see to it that any busi- 
ness that was done and any monies collected there- 
for would be funnelled through a trustee. 

Q. Funnelled to him for what? 


A. Eventually, it turned out to be myself. I was 
to be trustee, eventually, in the course of the dis- 
cussion. 

Q. You were the funnel, I take it? 

A. Well, maybe so. 

Q. What was said regarding the application of 
these funds? 

A. The funds were to be used primarily to pay 
the expense of the Pine Supply Company, that is, 
the current bills, as they came in in the course of 
doing business. There was to be at all times retained 
twenty per cent of all monies turned over to the 
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trustee, this twenty per cent to be applied on the 
Twin City note. 

Q@. Of the gross? 

A. Yes, of the gross, that’s right. 

Q@. Now was there any discussion regarding the 
matter of the notice? 

A. J recall that I mentioned it at that time, that 
for the thing really to be done there should be com- 
pliance of Section 3540 of the Civil Code of Cali- 
fornia. It was generally agreed that that would not 
be a good thing to do at that time because it was 
feared that if the creditors or Mr. Elliff learned of 
this transaction that they would all jump into the 
thing and it [78] would defeat the very thing that 
was trying to be accomplished. 

Myr. Shapro: If your Honor please, | am going 
to move to strike the words of the witness ‘It was 
generally agreed,” and thereafter upon the ground 
it is a conclusion of the witness. 

The Court: Granted. 

@. (By Mr. Jacobs): Now please state what 
was said and by whom in relating this conference, 
what was said on this subject. You have already 
told us what you said, as I understand. 

A. That I am sure of now. Now who said what 
in regard to it—bnt I know of the three gentlemen 
that were there—there was a general disctission on 
that subject and I couldn’t say specifically. 

Q. What instructions were given to you by the 
three people there and which of them gave the in- 
structions to you? 
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Mr. Shapro: If your Honor please, I object to 
the question upon the ground that it assumes a fact 
not in evidence that three people gave instructions. 
There is no evidence to that effect. He has testified 
that he was representing Mr. Elliff. 

The Court: That is right. 

Mr. Jacobs: Very well. J withdraw the question. 

@. Now were you given instructions regarding 
the matter of notice? [79] 

A. I was. Now are we talking about notice, Mr. 
Jacobs, vou are talking about Section 3540, isn’t 
that right? 

Q. Yes. Pipe, YO 

Q. Yes, I am talking about notice to creditors. 

A. That is right. I can’t recall specifically who 
gave me those instructions. 

Q. Were all three parties that you have men- 
tioned present at the time the instructions were 
given to vou? 

A. Yes, at all times during the conference. 

Q. And vou don’t recall however which particu- 
lar one of the three gave you the instructions re- 
garding notice? #.. "No. 

The Court: Did you get any instructions about 
notice? 

The Witness: Not in writing. What 1 Wega 
was like I said before—it was generally agreed. 

The Court: Well, did vou get any instructions 
about notice? You answered no. 

The Witness: Yes. 
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The Court: What is the difference, not to give 
notice ? 

The Witness: Not to give notice, yes, that is 
right. 

Q. (By Mr. Jacobs): Not to give any notice? 

A. That’s right. 

Q. Was there any discussion during that con- 
ference as to the financial condition of Pine Supply 
Company or Mr. Elliff? [80] A. There was. 

@. And what was said on that subject and by 
whom ? 

A. Well, the same thing again. I can’t say spe- 
cifically who said any of these things, Mr. Jacobs, 
but I do know the matter of the finances was dis- 
cussed. 


@. And all three people were present at the 
time of the discussion ? A. Yes. 

Q. Can you tell us what was said about the fi- 
nancial condition of the Pine Supply Company ? 

A. Well, to my recollection there was a discus- 
sion concerning what amount of stock and trade 
was on hand, more or less what amount of accounts 
receivable the business had. And there was some 
discussion as to what lability there was about it. 
I don’t remember amounts or anything at this time. 

@. How long had you been representing Mr. 
Elhiff at this time, Mi. Pasquinelli? 

A. Oh, I don’t know. I have known Mr. Eliiff 
since about 1950. I have been representing him more 
or less since then. 
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@. Were you connected with the Coast Range 
Lumber Company transaction ? 

A. Yes, I was. 

@. And was Mr. Elhff one of your associates in 
that matter? A. He was, yes. [81] 

@. At the conclusion of this venture did you 
know anything about the financial condition of Nir. 
Ellift? 

A. That would have been in the year 1952, I he- 
lieve; yes, ves. 

Q. And what can you tell us abont his financial 
condition at that time? 

Mr. Shapro: I am going to object to the question 
if your Honor please upon the ground it ealls for 
the opinion and conclusion of the witness and no 
proper foundation has been laid. 

The Court: J am inclined to think it does, eoun- 
sel. 


The Witness: Well, so far as I know 

Mr. Jacobs: Just a minute. The objection has 
been sustained to the question. 

The Witness: Oh, I am sorry. I misunderstood 
you. 

Q. (By Mr. Jacobs): Did he owe yor amy 
money ? 

A. Yes, I guess he did; yes, on some guarantee 
agreement that we had signed jointly. 

Q. And do you know whether or not he was in- 
debted to one Charles Lannin? 

A. I think he was on the same basis. 
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Q. And what was the aggregate amount of the 
indebtedness? 

A. Oh, I don’t know definitely. But I think it 
was around $13,000.00 or something to that effect. 

Q. Now did you represent Mr. Elliff during the 
operation of [82] Abbot Lane partnership? 

A. I did, yes, on some matters. 

Q. And did you represent him at the time of the 
dissolution of that partnership ? A. Yes. 

Q. Did you make any inquiry as to the net 
worth of that part to ascertain—I am not asking 
you what it was—but did you make any inquiry to 
ascertain what the net worth of that partnership 
was at the time of the dissolution ? 

A. I don’t recall specifically but I do think that 
there was some financial statement or something 
around there to that regard. I don’t recall just what 
it was now. 

@. I see. Now in this conference regarding the 
terms of the Twin City agreement did Mr. Ramsey 
take part in the discussion ? A. Yes. 

@. Did he take an active part? A. Yes. 

Mr. Shapro: Object to the question on the 
ground it calls for the conclusion of the witness. 

The Court: Well, it does. He has answered it. 

Q. (By Mr. Jacobs): When you had received 
the data as to what was to be included in the trust 
agreement—withdraw that. 

Did you put anything into that agreement that 
had not been discussed at that conference regarding 
the terms of the agreement? [83] 
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A. Not to my knowledge. 


Q. You did finally prepare the agreement? 
peeeldid. 

Q. Did you not? A. I did. 

Q@. What was done with it after you had pre- 


pared it? 

A. Well, my best recollection is that as a result 
of the telephone conversation with Mr. Robidoux 
that he picked up one or more copies of it. Then he 
mentioned it was signed. I don't recall whether it 
was signed in my office or just where, but he men- 
tioned it was signed. 

Q. Do you recall the date on which he picked wp 
those copies? 

A. No, I don’t. I don’t know now whether the 
agreement was prepared on the same day that we 
had the conference cr not. I couldn’t say. 

Q. Do you remember what was done with the 
note that you have heard mentioned by Mr. C’Con- 
nor? 

A. So far as the note is conecrned, I don’t know 
that. £ didn’t see it before this agreement was maae, 
but maybe I am wrong on that. But I don’t have 
any recollection on that seore. I have seen it sinee, 
Lt dink, but 1 didn’t-see it at that time. 

Q. Am Tf correct in understanding that the pur- 
pose of this conference at which the trust agree- 
ment was discussed was [8+] entirely the terms of 
the trust agreement and whet was to be done about 
it when it was completed ? A. That’s right. 

Q. Now when was this trust agreement and the 
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note—or when were the trust agreement and the 
note signed, if you know? 

A. I don’t recall. The only recollection I have 
is that I believe the note had been signed before I 
conferred with the people at all. And just when the 
trust agreement was signed, I don’t have any inde- 
pendent recollection on that at all. 

Q. Were you present at the time when these 
documents were signed ? 

A. I don’t recall, Mr. Jacobs, J don’t recall. 

@. The trust agreement appointed you—or just 
& moment, get this trust agreement in evidence. 
I show you a document entitled “Trust Agreement” 
bearing date the day of October, 8th day of October, 
1953, and bearing what purports to be the signa- 
tures of George FE’. Elliff, Louis Pasquinelli as trus- 
tee, and Pearl K. Lannin as beneficiary, Mr. Hihiff 
being described as trustor, and ask you whether 
that is the trust agreement to which you have re- 
ferred? A. That is. 

@. Do you recognize these signatures? 

A. I do. 

Q. Are they the signatures of the persons whose 
signatures they purport to be? [85] 

A. Yes, I believe so. 

Mr. Jacobs: We offer this in evidence as Trus- 
tee’s next in order. 

My. Shapro: To which if your Honor please we 
object upon the grounds that it is incompetent, ir- 
relevant and immaterial and not binding upon the 
defendant Twin City Lumber Company in this ease. 
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Twin City Lumber Company not being a party to 
the agreement on its face. 

The Court: The objection may be overruled and 
it may be admitted and marked as Exhibit No. 7. 

(Thereupon the foregoing Trust Agreement 
was admitted and marked as Exhibit No. 7.) 

@. (By Mr. Jacobs): Now as trustee under that 
trust agreement, Mr. Pasquinelli, how long did you 
serve ? 

A. Oh, may I look at my file on that, Mr. Ja- 
cobs? I don’t recall definitely. 

Q. Perhaps there wouldn’t be any serious objec- 
tion if to shorten the time I suggest to the witness 
that he examine his account as trustee, I mean, his 
record of checks issued. 

A. May I answer the question now? So far as I 
ean? 

Q. Yes, please. 

A. The only thing I ean tell is that from my file 
I see that on the blank day of April, 1954 I had 
prepared a termination of trust and release, so I 
assuine that my duties as trustee terminated some- 
time in April of 1954. [86] 

Q. Did you keep a record of the checks that you 
issued as trustee? AS iedadk 

Q. Do you have that record with you now? 

A. Ihave the sheets from my trustee ledger, yes. 

Q. Now I show you what purports to be a photo- 
stat of a record entitled Louis Pasquinelli, trustee 
for Pearl K. Lannin, analysis of cash receipts and 
disbursements, Anglo-California National Bank. Is 
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that a photostat of the account of such transactions 
that you have just referred to? 

A. No, it is not, Mr. Jacobs. I think it is com- 
piled, however, from the ledger sheets that I just 
spoke of but it is not a photostatic copy of the 
ledger sheets. 

Q. I see. Do you know when this document was 
compiled ? 

A. I don’t recall. It was sometime after I had 
terminated my duties as trustee, but I don’t recall 
just when. 

Q. Was it compiled at your request? 

A. I don’t recall whether it was compiled at my 
request or yours, to tell you the truth. But it was 
compiled in my office I believe, by Mr. Baum, if I 
am not mistaken. 

®. You have vour ledger sheets? 

A. I do, yes. 

Q. Well I would just like to deprive you of 
them. I think we had better have your records 
showing the disbursements that you made because 
they include, 1f your Honor please, number one, 
[87] at least, of the disbursements that are referred 
to in this ease. Perhaps I can offer it this way, and 
avoid depriving the witness of his records. 

@. Did you as trustee under that trust agree- 
ment ever issue any check that you were not re- 
quested to issue by Mr. Elliff ? 

Mr. Shapro: JI am going to object to that ques- 
tion 1f your Honor please upon the ground it is im- 
material, incompetent and irrelevant. In _ other 
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words, we take the position that the objectivity of 
the trustee under that trust agreement is not bind- 
ing upon us. We are not parties to it. 

The Court: Well, if that develops, won’t that go 
to the weight of it? I will permit him to answer. 

The Witness: So far as I know, all checks were 
issued with Mr. Elliff’s—at Mr. Elliff’s direction. 

Q. (By Mr. Jacobs): Now did you issue any 
checks to the old firm, that is Twin City Company? 

A. I issued a check to whoever was named on 
the note that we are talking about, ves. I believe it 
was Twin City Company. 

Q. Will vou find the date of that check and state 
the amount of it, of the check that you issued? 

A. Well, here on the ledger reveals that on De- 
eember 30th, 1953, a check in the sum of $2,500.00 
was issued to Canadian Bank of Commerce. 
Now 

@. Can you tell us the purpose of this check? 

A. The purpose of that check was, so far as I 
knew, to apply [88] it on this note. I had received 
a letter from the Canadian Bank of Commerce to 
the effect that the matter had been referred to them 
for collection; that is, the note had been referred to 
them for collection. 

@. Did you have any other occasion than that of 
making a payment of the note to send a check to 
the Canadian Bank of Commerce at that time? 

A. I think that was the only payment that I 
made to them. 

Q. Now can you tell us positively whether that 
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was or whether it was not a payment on account of 
that note? 

A. So far as I was coneerned it was, yes. 

Q. It was? A. Yes. 

Q. Mr. Pasquinelli, where did the funds that 
paid that check come from? 

A. Out of monies that were turned over to me 
from the Pine Supply Company under this trust 
agreement. 

Q. Turned over to you by whom, Mr. Pasqui- 
nelli? 

A. Mostly by Mr. Elliff. But then some funds I 
received myself through the mail and so forth. 

Q. On account of what accounts receivable? 

A. On account of accounts receivable, yes. 

Q. Of that company? Who collected the accounts 
receivable under that trust agreement? 

A. Well, now I don’t know who collected them. 
All I ean [89] tell you is who brought me the money 
when it was brought to me. 

Q. And who was that, was that Mr. Elliff? 

A. Ordinarily, unless he sent it up through one 
of his men. Ordinarily he would bring the checks 
up. 

Q. Was any notice of the trust agreements given 
to creditors of the Pine Supply Company that you 
know? A. Not to my knowledge. 

Q. Of any kind and nature? 

A. Not that I know of. I don’t recall giving any 
notice to anyone. 

Q. Would you answer the same with respect to 
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the note? Was any notice given to any of the cred- 
itors of the discussion of that note? 

A. Not to my knowledge. 

Q. You terminated your connection with the 
trust, you say, in April? 

A. I believe that is correct. 

Q. What did you do with the funds that were 
then on hand in the trust, if there were any? 

A. I turned over to Pearl K. Lannin one 
24th of—the ledger sheet shows the 24th of Mareh, 
that is probably correct, on the 24th of March I 
turned over to Mrs. Pearl K. Lannin the sum of 
$2,063.72. 

Q. And did you have any further dealings with 
the trust [90] funds or with the business of the 
trust after that? A. I believe not. 

Q. Of vour own knowledge do you know whether 
any other trustee was appointed to administer the 
terms of the trust after you ceased to be trustee? 

A. J ean't sav that I can savy of my own knowl- 
edge, no. 

@. As trustee for Mrs. Pearl K. Lannin, what if 
any dealings did von have with that lady? 

A. Mrs. Lannin? 

Q. Yes. 

A. Oh, no dealings other than she on oceasion 
would inquire about these things. But I mean I 
didn’t represent her. 

Q. Did she ever give you any instructions as to 
what she wanted vou to do as trustee ? 

&. Not that F reeall. 
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Q. Is it correct to say that all the instructions 
you did receive in that regard came to you from 
Mr. Elliff? A. I think so. 

@. Did you have any correspondence while you 
were serving as trustee with Twin City Company? 

A. I did. 

@. In what connection? 

A. I received one or two letters concerning some 
account that—current account that the Pine Supply. 
owed to them and asking whether or not they could 
be paid. [91] 

Q. Now during the time that you were serving 
as trustee—I think your testimony is you started in 
shortly after October 10th, is that right? 

A. I believe that is right. The first entry of any 
funds shows October 18th, 1953. 

@. Was any purchase made of merchandise from 
Twin City Company by Pine Supply Company ? 

A. I eannot—I could not say that to my own 
knowledge. I had nothing to do with matters of that 
kind. 

Q. Did the correspondence deal with any such 
purchase that you have just mentioned ? 

A. You mean the correspondence from Twin 
City ? 


Q. Yes. A. I believe that it did. 
@. And do you have the correspondence that you 
have just referred to? A. I beheve I do. 


Mr. Jacobs: May I see it? 
The Witness: Yes. 
The Court: Let’s take a recess at this time. 
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(Recess. ) 


~Q. (By Mr. Jacobs): During the recess, Mr. 
Pasquinell, you have examined your correspond- 
ence file? A. I have. 

Q. Do you find anything in that file that has to 
do with that [92] $2,500.00 payment to which you 
have referred ? A, wivdo: 

Q. Will you please produce that? 

A. I don’t know whether Mr. Roberts has seen 
that or not. 

@. You have just handed me what purports to 
be a letter dated December 30th, 1953 addressed to 
vourself by Pearl K. Lannin. It says, 

“You are authorized to pay to the Canadian Bank 
of Commerce the sum of $2,500.00 out of the trust 
funds held by you, this amount to be applied on the 
promissory note of George and Audrey Ellhff for 
$28,000.00 which is dated October 6th, 1953, and 
payable to the Twin City Lumber Company.” 

Do vou recognize the signature ? 


A. Ido. 

@. Isthateof Pear) K.@lannin? Ac Titaig. 

@. Have you any reason to want to retain this 
letter in your files? A. Not particularly. 


Mr. Jacobs: Well, to complete the record, your 
Honor, we will offer it. 
The Court: Exhibit 8. 
(Thereupon the foregoing letter was intro- 


duced in evidence as Plaintiff’s Exhibit No. 8.) 
Mr. Jacobs: I think you can take the witness. 
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Cross Examination 

Oe @sy Mr. Shapro): “Mr. Pasquinelli, am I 
correct in assuming that this letter from Mrs. Lan- 
nin, which is dated December 30th, 1953, was pro- 
eured by you from her before you issued the check 
for $2,500.00 for the Canadian Bank which you 
previously identified ? A. I believe it was. 

Q. Mr. Pasquinelli, you have testified in re- 
sponse to one of Mr. Jacob’s questions that you did 
not put anything in the trust agreement other than 
that which was discussed before you at this meet- 
ing, is that right? A. That is right. 

@. Is it also true that you did not omit from 
the agreement anything which was discussed in 
front of you and for the purposes of the meeting 
included in the agreement ? 

A. I believe that is right. 

Mr. Shapro: No other questions. 

Redirect Examination 

Q. (By Mr. Robert Jacobs): Mr. Pasquinelli, 
at this meeting that you have referred to, was there 
any discussion that took place as to any need for a 
return in this whole transaction ? 

A. i believe there was such a discussion. 

Q@. Can you identify the parties who made any 
reference to a necd for a return? [94] 

A. Well, I believe both Mr. Elliff and Mr. Ram- 
sey both stated that the matter was urgent. 

Q. Can you remember what Mr. Ramsey had to 
say on this particular point? 
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A. I don’t recall specifically except that there 
was talk about the fact that Mr. Hunter and the 
Twin City Company either wanted something down 
right away or else he was going to have to close Mr. 
Elliff’s place of business down. 

@. Was there any discussion at that meeting re- 
garding who would guarantee the note? 

A. I don’t reeall that because if I remember cor- 
rectly the note, as I stated before, had already been 
executed. I don’t think it entered into the discus- 
sion. 

Q. Was the note present at this discussion ? 

A. I don’t recall, Mr. Jacobs. 

@. Do you recall whether Mrs. Lannin had 
signed the note at the time or not? 

A. No I don’t. 

Q. Were there any discussions made during this 
discussion by Mr. Ramsey as to what would be put 
into the trust agreement ? 

A. I ean’t recall any specific discussion. There 
was something about it made, but I know he was in 
the general conference. I know the general conver- 
sation between myself and Mr. Ramsey concerned 
the whole transaction. 

Q. Isn’t it true that Mr. Ramsey insisted on the 
trust [95] agreement? 

Mr. Shapro: I object to the form of the question, 
your Honor, upon the ground that it calls for the 
opinion and conclusion of the witness. 

The Court: Sustained. 

Q. (By Mr. Jacobs): Do you remember any 
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statements made by Mr. Ramsey in which he in- 
sisted upon the trust agreement? 

Mr. Shapro: Same objection, if your Honor 
please. 

The Court: Well, do you remember any state- 
ments made by Ramsey concerning the trust agrec- 
ment of any kind? 

The Witness: None specifically except like I say 
he was in general conversation concerned with the 
preparation of the agreement; but nothing specifi- 
eally that I can recall. 

Q. (By Mr. Jacobs): During this conversation 
all of the terms of the trust agreement were dis- 
cussed ? A. They were, they were. 

Q. And was a discussion held as to twenty per 
eent of the gross? A. Yes. 

@. Received that should be withheld? <A. Yes. 

Q. Mr. Ramsey took part in that discussion ? 

A. So far as I can recall he did. 

Q. Do you recall whether Mr. Ramsey suggested 
that or not? 

A. I can’t recall specifically. IT couldn’t truly say 
that [96] I do. 

@. It is true, isn’t it, that a discussion was held 
in which twenty per cent—it was mentioned that 
twenty per cent would be retained and applied on 
the notes payable to Twin City? 

A. J think that is correct. 

Q. Did Mr. Ramsey make any request to you 
that he be given a copy of the trust agreement when 
it was completed ? 
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A. No, I don’t recall. I don’t recall whether he 
did or he didn’t. 

@. When the check was made out that you dis- 
cussed in your testimony to Mrs. Pearl K. Lannin 
at the termination of your trusteeship, was that 
eheck delivered by you to Mrs. Lannin? 

A. I don’t believe it was. 

@. Who was it delivered to? 

A. If TI recall correctly, I believe it was given to 
Mr. Elliff. I am not positive, but I think it was 
given to Mr. Elliff. It was made payable to Pearl 
KK. Lannin. 

Mr. Jacobs: No further questions. 

Mr. Huntington Jacobs: With the permission of 
the Court and counsel T will excuse the witness. 


(Witness excused.) 


Mr. Huntington Jacobs: Mr. Baum who has 
been mentioned in Elliff’s testimony and that of the 
other witnesses is present in Court, your Honor. He 
is a Certified Public Accountant of San Jose. I am 
told by him that if it is possible [97] to complete 
his testimony today, it would be of great conven- 
ience to him. I don’t know. 

My. Shapro: I am sure that can’t be done. I say 
that advisedly. I am sure that the cross examination 
of Mr. Baum alone will take more than the time 
remaining in the afternoon. 

Mr. Jacobs: Then there is no purpose in putting 
him on out of order. Mr. Elliff, will you resume the 
stand ? 
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previously sworn, resumed 


Redirect Examination 

Q. (By Mr. Huntington Jacobs): Mr. Elf, 
you have told us that during the period from about 
the middle of May until the last part of September 
you received a number of letters from the old firm 
relative to your account with that firm. Did you re- 
ceive any other communications from Mr. Hunter? 

A. There was numerous phone calls from vari- 
ous occasions. 

Q. Over what period of time? 

A. Well, from the very conception of the agree- 
ment on the warehousing agreement. 

Q@. And extending to what period? To what 
time ? 

A. Up until the time of bankruptcy actually. 

@. In other words, to and beyond the time of 
this October transaction that we have just been 
talking about? 

A. Well, they became less frequent after Octo- 
ber. 

@. I see. Now can you give us the dates of these 
several conversations? How many of them were 
there, let’s ask that question first? [98] 

A. The average was probably once a _ week, 
weekly, or maybe even more so. 

@. How did they originate? 

A. Well, Mr. Hunter would contact me by phone 
from his Los Angeles office on different phases of 
the business, the progress he was making, how the 
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account stood moneywise, mostly moneywise always. 

Q. Did he make inquiry of you in those conver- 
sations regarding the condition of the business, the 
financial condition of it? A. Yes, he did. 

@. And did you inform him in that regard? 

A. Yes. It was openly discussed. 

Q. And did you tell him accurately what the 
condition was? A. Yes, I’d say I did. 

Q@. Now when was the last of these conversa- 
tions by telephone, when did that occur, the last 
prior to the 6th of October, 1953? 

A. If I recall correctly it was in the latter part 
of September. 

Q. And from what point did that telephone call 
originate ? A. I believe from San Francisco. 

Q. Now with whom did you talk on that ocea- 
sion ? 

A. I first talked to Mr. Ramsey and then Mr. 
Hunter, which I had had knowledge was also on the 
extension. 

@. Yon evidently have some knowledge that he 
was on the [99] extension. How did you learn that 
fact? 

A. Well, after the conversation became pretty 
heated then he spoke up, at which time I knew he 
was on the line. 

@. And what was discussed in that conversa- 
tion? 

A. He was very unhappy and dissatisfied with 
the affairs. 

Q. No, just give us the subject matter. 


Twin City Company, et al. 167 


(Testimony of George F. Elliff.) 

A. He was making demands on collecting these 
accounts receivable and the warehouse agreement as 
it was originally written. He was very unhappy 
about it and dissatisfied. He made it very plain that 
he wanted something done immediately. 

Q. And what was said and by whom in that con- 
nection ? 

A. Well, Mr. Hunter stated that he was going to 
get us money somehow. I told him that if it was 
humanly possible I would like to pay him immedi- 
ately to get out from under his thumb. He said he 
didn’t care what happened to the rest of the people, 
that he wanted his now. That was the gist of it. 

@. Was any suggestion made at that time by any 
party to the conversation as to the way in which 
this payment may be made or obtained ? 

A. No, sir, not at that time. 

Q. Now subsequent to that time did you have a 
conversation with Mr. Ramsey in that same connec- 
tion ? 

A. Numerous conversations, I believe, would be 
more correct. 

@. And did you have any conversation with Mr. 
Ramsey in the course of which you discussed about 
entering into a new [100] arrangement? 

A. Yes, I did. 

@. I see. And when did that conversation occur 
and where ? 

A. I believe the first suggestion came from me 
by telephone to Mr. Ramsey on a Monday after we 
had been to the bank on a Thursday or a Friday or 
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Thursday. That was where I left off and at noon 
when I said Mr. Ramsey accompanied me to the 
Hester Branch Bank of America. At that time I 
mean I was up to my wit’s end. 

The Court: What month was this? 

The Witness: In September of 1953. 

The Court: Well, a moment ago you just testi- 
fied in response to a question to the last conversa- 
tion before October 6th. 

The Witness: That is what you asked abont. 

Q. (By Mr. Jacobs): That was the last tele- 
phone conversation, your Honor. Now I am asking 
whether he subsequently had any conversations with 
Mr. Ramsey regarding a new agreement. 

The Court: That is before October 6th, you 
mean? 

Mr. Jacobs: Prior to October 6th, ves. 

The Witness: Yes, I did. 

Q. (By Mr. Jacobs): You did? 

A. Yes, sir. 

Q. And now tel] us again when this—or tell us 
when that occurred? [101] 

A. Id say within four or five days prior to the 
signing of the agreement, trustee agreement and the 
note. 

Very shortly before the signing? 

The signing of the note. 

Or had the note been prepared at that time? 
No, sir. 

Had the trust agreement been prepared ? 

INO; Sit? 


>OP>OPOS 
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Q. Had either of these conferences that Mr. 
O’Connor and Mr. Pasquinelli testified to taken 
place? A. No, sme 

@. How long before the first of those confer- 
ences took place was this conversation? 

A. I say two days prior to entering Mr. O’Con- 
nor’s office on writing up the note, if I remember 
correctly. 

Q. Now did this conversation with Mr. Ramsey 
precede or did it follow the telephone conversation 
that you have just referred to with Mr. Hunter? 

A. It followed. 

Q. It followed. How long after that was it? 

A. Oh, ten days I would say. 

@. Now did it precede or follow this interview 
that terminated in a visit to the Hester Branch of 
the Bank of America? 

A. The telephone conversation ? 


Q. No. The talk with Mr. Ramsey that we 
are [102] A. It followed. 

Q. It followed? A. Yes, sir. 

Q. Then let us get the substance of this conver- 
sation with Ramsey that wound up at the Hester 
Branca of the Bank of America. Have you told us 
all that occurred in that conversation ? 


A. I don’t recall. But I could review what wa 
said. sia 

©. Please do. 

A. He was there as an agent of Twin City Lum- 
ber Company to establish some way, workable way 
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for both myself and their company to pay them up 
im full: 

And he gave me I'd say two or three alternatives 
in which to arrive at that. One was to pay up in 
full and they would give me back the warehouse re- 
ceipts. Another was to lock me up. 

The Court: What was that? 

The Witness: Lock me up. I mean, lock up the 
warehouse and discontinue business, which they did. 
Or to make some other arrangements it was left up 
to me to come up with. 

Q. (By Mr. Jacobs): What did they say—what 
did Mr. Ramsey say regarding the continuance of 
the May agreement if he said anything? 

A. It was terminated right then and there. I 
presumed at that time. [103] 

Q@. And what was said in that regard by Mr. 
Ramsey, if anything? 

A. He gave me direct orders to lock the ware- 
house and to discharge anyone that was working for 
Pine Supply Company. 

The Court: Gave orders to do what? 

The Witness: To lock up the warehouse and dis- 
charge all employees. We were permitted only to 
continue business if we would want to under cash 
sales, which I could stay there and carry on the 
business, but I could only sell the material for eash. 

Q. (By Mr. Jacobs): Was anything said about 
any further deliveries under the May agreement 
from Twin City Company ? 

A. They had been discontinuing, the order had 
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been discontinued in August of that year. 

Q. Now at what time was the warehouse locked 
up, as you say? 

A. I’d say around the 30th of October, 1953. 

The Court: 30th of October? 

The Witness: I mean September, pardon me, sir, 
of September. 

Q. (By Mr. Jacobs): Now after that conversa- 
tion with Mr. Ramsey what did you do in reference 
to preparing a new agreement, if you did anything? 

A. Well, I talked it over with them, with my 
wite. Then I went and talked to my mother-in-law 
and said that the only solution I could possibly 
think of myself was to 

Q. Is this a conversation between you and your 
mother-in-law? [104] 

A. This is a solution that I came up with with 
Mr. Ramsey. 

Q. Is that what you told Ramsey? 

A. That if she would sign a note for $28,000.00 
that we could work out some arrangements where 
the inventory could be her security and the signing 
of the note as guarantor and I mean to continue. 

Then I believe, if I am correct, I saw Mr. Ram- 
sey or either he came to the warehouse again the 
following week, I believe this took place over the 
week end. 

On Monday I had a conversation and told him 
what I proposed to do or could do. He mentioned 
that he could not give me the final answer but he 
would discuss this with Mr. Hunter and that since 
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time was of the essence in it he would give me an 
answer as soon as possible, which he did. 

@. Was this before or after the warehouse was 
locked up? 

A. This was after the warehouse had been 
locked up. 

Q. Isee. Now then what happened next in refer- 
ence to the negotiation of a new agreement? 

A. There was several phone calls back and forth 
with Mr. Ramsey and myself. I believe Mr. Hunter 
called me directly and stated that he would consider 
this subject to submission of Mrs. Lannin’s financial 
statement. 

Q@. Now you speak about an inventory being 
made security. Who suggested that arrangement? 

A. To whom, sir? [105] 

Q. Who suggested it to you? Did you originate 
the idea? 

A. I originated that idea, yes. 

Q. Now as to the terms in which this agreement 
arrangement was to be embodied, who suggested 
them ? 

A. The trustee agreement and the trustee ac- 
count was at the insistence of Mr. Ramsey. 

The Court: What idea did you originate? 

The Witness: My mother-in-law co-signing of 
the note. 

Q. (By Mr. Jacobs): Now when was this sug- 
gestion made by Mr. Ramsey? 

A. In the office of Mr. Louis Pasquinelli. 

Q. And when? 
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A. I believe in the morning of October 4th. 

Q. And who was present? 

A. Mr. Pasquinelli and myself and Mr. Baum. 

Q. And what was said and by whom regarding 
the terms of this new arrangement at that inter- 
view ? 

A. Mr. Ramsey stated to Mr. Pasquinelli that 
there would be some arrangements made to where 
they could be guaranteed the money. 

Q. Who are ‘“‘they’’? 

A. Twin City Company, their money, because 
they wouldn’t rely on any signature on a check by 
myself. 

Q. Now this you are saying was on the 4th, I 
take it? That was prior then to the conference with 
Mr. O’Connor? [106] 

A. It was after the conference with Mr. O’Con- 
mor 

Q. The note bears date October 6th, Mr. Elliff. 
Does that refresh your memory as to the probable 
date of this conference that you are just referring 
to now? 

A. Well, I still would cling to the idea that it 
was the 4th because I think Mr. Pasquinelli was out 
of town two days. I am not sure. But I know he was 
out of town at the time we agreed to do this. 

Q. What is your recollection as to which of these 
documents was prepared first? 

A. My recollection? 

Q. I mean by these documents the note and the 
trust agreement ? 
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A. The note was prepared first. That was to 
show good faith on our part. 

Q. Was the note signed prior to the execution of 
the trust agreement or not? 

A. If my recollection is right, it was signed— 
they were both signed at the same time. 

Q. Now at this conference vou heard Mr. Pas- 
quinelli’s testimony, did vot not? A. Il d@ 

Q. Are vou referring now to the same confer- 
ence that he was referring to? 

A. Iwas. Iam referring to—had been referring 
to the rough draft of the trustee agreement. [107] 

Q. You say that the parties present there were 
Mr. Ramsey and yourself and Mr. Baum as well as 
Mr. Pasquinelli, 1s that correct? 

P, Thatiseeorrect. 

@. And do you reeall what part Mr. Ramsey 
took in that diseussion ? 

A. He laid out the percentage which was too 
high. 

The Court: Laid out the what? 

The Witness: The percentage that would be 
withheld from gross receipts which was too high. 
I objected to it and Mr. Baum objected to it. Then 
we mutually agreed that the business couldn’t stand 
that much, which was thirty per cent, I believe, and 
we settled on twenty per cent. 

We also wanted three years in which to pay off 

he note. He wouldn't go along with that idea. We 
finally settled on twenty-two months. 

Q. (By Mr. Jacobs): Was this discussion about 
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the payment of the note—did that take place at this 
conference at Mr. Pasquinelli’s office in his pres- 
ence? Ae, Yess 

Q. Let us go back for a moment and examine 
the conference that Mr. O’Connor referred to. I 
think you have testified that that took place about 
two days previous to this? 

A. A day or two days. 

@. <A day or two days previous. And who was 
present on [108] that occasion according to your 
recollection ? 

A. Mr. Baum, Mr. O’Connor, and Mr. Ramsey 
and myself. 

@. And what subject or subjects were discussed 
at that conference? 

A. The drawing up of the note which we had 
agreed to by that time. They were trying to hold it 
to round figures, it was $28,116.00, if I remember 
right. We agreed that we would pay $116.00 and 
make an even $28,000.00. 

Mr. Ramsey, as I recall, made certain suggestions 
that Twin City were going to insist upon if they 
were going to agree to this at all. I mean it was 
more or less a general discussion but Mr. O’Connor 
wouldn’t continue until Mr. Pasquinelli came back. 

@. Well, there was discussion, was there, at that 
conference of the terms of the trust agreement? 

A. It was brief, but there was, yes. 

@. And was there discussion at that conference 
regarding the terms for payment of the note? 
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A. I believe so, sir. But it wasn’t concluded, it 
wasn’t final. 

Q@. It was not final? AL Noy si 

Q. And that discussion as well as the discussion 
regarding the terms of the trust agreement was con- 
tinued, was it, at this second conference? [109] 

A. Until My. Pasquinelli returned, yes. 

@. I see. Now you have examined the trust 
agreement, have you not? 

A. Yes, I have read it. 

@. Can you tell us whether all of the terms of 
the trust agreement were discussed at this confer- 
ence before Mr. Pasquinelli? 

A. Before Mr. Pasquinelli? 

@. I mean in Mr. Pasauinelli’s presence. 

A. In his presence, yes, they were. 

@. Was Mr. Ramscy continuously present dur- 
ing that discussion ? A. Yes, sir. 

@. Now have vou told us all of the terms of the 
trust agreement that Mr. Ramscy suggested ? 

A. He voieed an opinion throughout the whole 
draft of the trustee agreement that he was present 
at all times. 

@. You mean that he pressed an opinion regard- 
ing cach of these terms as it was discussed ? 

A. Generally, yes. 

Q@. Now was the matter of notice according to 
your own recollection disenssed at this meeting with 
Mr. Pasquinelli? 

A. J reeallit very vinidly, yes. 

@. And what was said and by whom according 
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to your recollection regarding that matter of no- 
tice? [110] 

A. It was at Mr. Pasquinelli’s suggestion that 
we did file under a certain section, which I am not 
familiar with. But it was mutually agreed not only 
by Mr. Ramsey because of the notice and the com- 
motion it might create, but Mr. Baum and myself 
thought that it would be better to frankly hide the 
facts rather than put them on notice so that other 
ereditors would be aware of this. 

@. Now was any notice, to your knowledge, 
given to creditors of the execution of the note? I 
mean to your creditors or any of them? 

A. Not unless you could say that the checks, a 
trustee account. 


The Court: What? 

The Witness: The checks that were written by 
Myr. Pasquinelli did carry a trustee account. 

Dmecay hir. Jacobs): Thatus those cheeks that 
Mr. Pasquinelli issued carried that? 

A. Yes, sir. 

Q. And that is the only notice that you know of 
that was given to creditors, this transaction? 

A. I can speak only for myself. But I gave no 
written notice to no other creditors. 

Q. Do you know of your own knowiedge of any- 
one else of having done so? 

A. Iam quite sure they did not. [111] 

Q@. Now who was it that suggested the reason for 
not giving notice to creditors, if you can remember? 
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A. There was just a mutual agreement. Every- 
one scorned on the idea. 

@. You all unanimously reached this agreement 
and refused to follow Mr. Pasquinelli’s suggestion, 
is that your testimony ? 

A. Well, it was a little more thorough than that. 
We discussed it openly and we found the pros and 
cons of it not to be good. It wouldn’t be conducive 
to continue to being in business, we decided. 

Q. Was there any discussion as to what the ered- 
itors were likely to do specifically if they learned 
about this transaction ? 

A. I reeall Mr. Pasquinelli saying that “You 
know this could be invalid.’’ I do remember that. 
I mean he brought that wp. He emphasized the fact. 

Q. Was there any discussion as to any other 
actions that ereditors might be expected to take if 
they learned of this transaction ? 

A.” Yes, there was. 

®. And tell us the substance of that discussion. 

A. Well, the subject was a concern to everyone 
present including Mr. Ramsey, Mr. Baum and my- 
self and even Mr. Pasquinelli because he was quite 
aware of my affairs as to [112] what other creditors 
might do because we had had, I think, one attach- 
ment upon Pine Supply. So there was decided, but 
never carried out, that we would make the checks 
certified until we could more or less get ourselves 
out of the bind we were in. But it was never carried 
out. 
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Q. That provision of the trust agreement was 
not carried out, carried into effect? 

A. No, sir. 

Q. May I have that trust agreement I think it’s 
in evidence. Thank you, sir. 

IT call your attention to this clause in the trust 
agreement which is Exhibit 7, “That in order to 
alleviate as much as possible the manual work in- 
volved in the administration of this trust, it is 
agreed that the trustor and/or his accountant shall 
submit to the trustee the proper invoices and vouch- 
ers, along with checks drawn by the trustor in pay- 
ment thereof—the said check to be drawn upon the 
said trustor’s personal account—and in order to 
forestall the possibility of attachment or other levy 
upon the said account, the said checks to be certi- 
fied—and in turn, the said trustee shall deposit 
from the trust account into the account of the 
trustor [113] sufficient monies to honor the said 
cheeks, and the trustee shall thereupon mail th 
checks to the persons entitled thereto.” 

Was there a discussion of that clause at that in- 
terview with Mr. Pasquinelli prior to the prepara- 
ticn cf this agreement ? 

A. J think every phase in that agreement was 
discussed, as Mr. Pasquinelli stated. 

@. Was there a discussion as to the reason for 
including such a clause in the agreement? 

A. Yes, we were afraid of more attachments. 

Q. Now after the trust agreement had been pre- 
pared and the note had been prepared, what was 
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done with these documents, if you know? 

A. When you speak of document, what docu- 
ment ? 

Q. ‘The note and the trust agreement. 

A. I was instructed by Mr. Ramsey that as soon 
as they were signed that I was to furnish him with 
a copy so that he could approve them, which I did. 
I drove to San Rafael myself and Mr. Baum and 
met him over there in a restaurant. He examined 
them, read them, and said that he would mail them 
to Los Angeles. 

However, I was also instructed by Mr. Ramsey to 
furnish a financial statement of Mis. Lannin’s. 

The Court: When you say these documents, what 
are you talking about? [114] 

The Witness: I am speaking of the note, the 
trustee agreement. 

The Court: Well, the note was that the form of 
that also to be submitted to Ramsey. 

The Witness: Ramsey had first seen it, it wasn’t 
signed by Mrs. Lannin. He wanted proof that she 
was going to sign it. 

The Conrt: He had already seen the note at that 
time, hadn’t he? 

The Witness: But he hadn’t seen her signature. 
And a letter which stated that they would return 
the bad checks, as I said, I didn’t have the financial 
statement of Mrs. Lannin at that time, but I as- 
sured him that I would have it the following day 
and to expedite the entire matter and get it off the 
ealendar, why, I told him I was going to Los Ange- 
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les and that I would personally deliver these docu- 
ments, meaning the trust deed and the note and the 
financial statements and this letter which accom- 
panied to Mr. Hunter in person, which I did. 

Q@. (By Mr. Jacobs): Now hefore we go fur- 
ther, let’s get back to this matter of the signing of 
these documents. They were executed as the docu- 
ment shows and when was that done and where was 
it done? 

At Mrs. Lannin’s house, I believe; in San Jose. 

Q. Were they all executed at once or not? 

iw believe so, sir, | believe they were. 

Q. I shouldn’t have used the word “All’’. I 
meant to refer [115] to the note and the trust 
agreement. 

A. Yes. It was after Mr. Robidoux had exam- 
ined them and had delivered them to Mrs Tannin 
that I picked them up. I reeall that. I believe I 
signed them at the time I picked them up that eve- 
ning, which must have been October 8th. 

Q. That is the date that is borne by the trust 
agreement ? A. Yes, sir. 

@. Now do you recall by any other reason that 
it is the date of the trust agreement? 


A. No, sir. 
Q. This however occurred before you went over 
to see Mr. Ramsey, did it? A. Yes, sir. 


Q. Now what was it you say that you took to 
Mr. Ramsey ? 

A. I took this document here, the trust agree- 
ment, a letter which they were to sign and send 
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back to us agreeing to send back certain checks that 
had not been recognized by the Bank of America 
that they were holding, and the note. But I did not 
have one document that they requested and that 
was the financial statement. 

Q. Were you alone when you took these docu- 
ments to Mr. Ramsey on this occasion? 

A. No, sir. 

Q@. Who was with you? A. Mh. Bawa 

@. And where did you see Mr. Ramsey ? 

A. Venetia Palms, I believe it’s a restaurant 
and motel, hotel in San Rafael. 

Q. Did Mr. Baum attend your conference with 
Mr. Ramsey there? A. He did. 

@. What happened at that time in reference to 
those documents ? 

A. Mr. Ramsey examined, read them carefully, 
I would say. 

Q. Did that include the trust agreement? 

A. Did it conelude it? 

@. Did it inelude it? A. Yes; vestSie 

@. Who suggested this letter regarding the re- 
turn of the bad checks? 

A. My attorney, Mr. Pasquinelli. 

@. Were the bad checks ever returned 2 

A. .No,, sim 

The Court: Where were they ? 

The Witness: They were in Los Angeles at that 
time. 

The Court: They were cheeks to the Twin City 
Lumber Compeny hy you? 
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The Witness: By me, sir. 

The Court: And had been refused payment at 
the bank and then had been returned to the Twin 
City Company, is that [117] right? 

The Witness: That’s right, sir. 

Q. (By Mr. Jacobs): And have they ever been 
paid, these checks that you are now referring to? 

A. Well, it was my understanding and also my 
attorney’s that in drawing up that letter and in 
drawing up the trustee agreement that that covered 
the checks. There was some $18,000.00 owing, say, 
in open accounts or warehouse receipts, and some 
$10,000.00 in bad checks which was to cover the 
$28,000.00 described here. 

Q. Was this understanding ever reduced to writ- 
ing in any way other than by this unsigned letter? 

A. No, sir. No, not to my knowledge. 

Q. Did you ever get that letter back signed? 

Pe Ne, sir, I did not. 

Q. And you say you never got back any of the 
bad checks? 

A. I did not. On several cecasions I requested 
him and Mr. Hunter said he would send them up. 

@. And do you know where they are now? 

A. Ido not, sir. 

Q. Mr. Elhff, after Mr. Ramsey had inspected 
these documents, what did you do with them then, 
these documents being the note and the trust agree- 
ment? 

A. The signed copy I took with me, but I left 
him a copy. 
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Q. Left whom a copy? [118] 

A. Mr. Ramsey. 

Q. You took the signed copy of what with you? 

A. Signed copy of the trust agreement that Mrs. 
Lannin and myself had signed and Mr. Pasquinelli, 
one copy. I think we had three signed copies. We 
had all signed and kept a copy. 

Q. And what did you do with the note? 

A. Oh, the note I took with me to Los Angeles. 

Q. I see. So then you left with Mr. Ramsey a 
copy of the trust agreement and you took the orig- 
inal of the note and the original of the trust agree- 
ment with you to Los Angeles, am I mght? 

A. I took a copy, not the original, because I 
kept, [ think, the only signed copy I had. But I did 
have a copy unsigned. 

Q. Isee. Now did you show Mr. Ramsey on the 
occasion of this last conference with him the signed 
copy of the trust agreement ? 

A. Wes: Yesr i did: 

The Court: Well, somebody had to get the signed 
copy of the note, didn’t they? 

Mr. Jacobs: Yes, sir. 

The Witness: Mz. Hunter got the signed copy 
of the note, sir. 

The Court: You delivered that to him in Los 
Angeles ? 

The Witness: Yes, sir. [119] 

@. (By Mr. Jacobs): Now at the time when you 
delivered the note to Mr. Hunter in Los Angeles, 
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what did you do with the copy of the trust agree- 
ment that you took there? 

A. I enclosed the letter, the note and a copy of 
the trust agreement in a large manila envelope and 
left them at his door in Bel Air, California, I think 
it was. 

Q. Well, leaving something at his door is a little 
bit vague, is it not? 

A. JI left it with the maid. Mr. Hunter—it was 
early in the mornine—Mr. Hunter had not gotten 
up yet. I left it with the maid and she assured me 
that he would get it when he got up. 

@. Now were you alone on that occasion or was 
there anyone with you? 

A. Mr. Baum was with me again. 

@. He was with you? A. Yes, sit. 

Q. By the way, approximately what date was 
this delivery made to Mr. Hunter? 

A. It was on the Sunday morning following the 
signing of this agreement. 

@. Since we have not a calendar on hand can 
you tell us approximately how many days after 
this occurred, after your interview with Mr. Raim- 
sey? 

A. Three days and four days at the very most. 

Q. Now excepting the warehouse receipts which 
I mentioned in the trust agreement, as you recall, 
what was done? 

A. They were in turn signed 

@. I should rephrase that question because it’s 
misleading. 
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Respecting the warehouse receipts that you have 
referred to in your own testimony previously that 
were held by the old firm, what was done with those 
subsequent to your delivery to Mr. Hunter? 

A. They were in turn, I think it was possibly 
a week later, mailed to Los Angeles to Douglass 
Guardian in San Francisco and in turn reissued on 
new receipts to Mrs. Lannin. 

@. Now to whom were those new receipts de- 
hvered ? 

A. I believe to Mrs. Lannin’s attorney, Mr. 
Robidoux. 

Q. Did you handle them at all? 


A. WNosesin, 
Q. Isee. On what date did this trust agreement 
go into effect ? A. October 8th, I believe. 


@. As soon as it was executed. When did Mr. 
Pasquinelli take over as trustee ? 

Mr. Shapro: I will object to the question if your 
Honor please on the ground that it calls for the 
opinion and conclusion of the witness. 

Mr. Jacobs: The document doesn’t say when the 
thing was actually put into effect. The document is 
the best evidence. [122] 

Mr. Shapro: The obligation or 

Mr. Jacobs: Let me rephrase my question. 

Q. When did you start to function under this 
trust agreement? 

A. On about the 10th or 11th, I believe, was the 
first money received. And that is what we used to 
start the trustee account. So it was on Monday or 
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Tuesday after the agreement had been signed in 
October of ’53. 

Q. Was that before or after the warehouse re- 
ceipts came into Mrs. Lannin—I mean came in 
from the old firm and were reissued to Mrs. Lannin. 

A. It was before, I am quite sure. 

Q. I see. First you said about the 10th or 11th 
and then you said Tuesday or Wednesday ? 

A. Well, I believe the 11th was about Tuesday 
or Wednesday. 

The Court: The 11th was a Sunday, '53, Octo- 
ber ’53. 

The Witness: Well then, it had been about the 
13th. It was on my return from Los Angeles that 
we started the trustee account at the Anglo Bank. 

Q. (By Mr. Jacobs): Let’s get the dates of this 
trust in mind. How long did Mr. Pasquinelli serve 
as trustee? 

A. I don’t recall. I know it was in the Spring 
of 54. 

@. And did the trustee terminate — withdraw 
that question. 

Was anyone appointed to succeed him? [122] 

A. Yes, there was. 

Q. Who was appointed to take his place? 

A. Mrs. Barnhart. 


@. Was any new document executed at that time 
to evidence this change of trustees? 


A. Yes, there was. 
The Court: J think it might be convenient to 
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take a recess at this time. We will recess until ten 
o’clock tomorrow morning. 
(Thereupon the Court recessed until 10:00 
o’clock a.m. the following morning.) [123] 


Tuesday, November 22, 1955 
10:00 O’Clock A.M. 


GEORGE F. ELLIFF 
a witness called on behalf of the plaintiff, prev- 
ously duly swern, testified as follows: 


Further Redirect Examination 

Q. (By Mr. C. Huntington Jacobs): Mr. Hlhif, 
you told us yesterday that during the month of 
March, 1954, as I recall it, a new trustee was ap- 
pointed to act under this trust agreement that is in 
evidence ? Ay Yessisir. 

@. Who was that? A. Mrs. Barnhart. 

Q. Will you give her full name? 

® Jwanita Barnheme. 

@. And how long did she serve as trustee wnder 
that agreement? A. Until July, I believe. 

Q. Until July? A. Yes, sir. 

Q. Bearing that in mind, the fact that ths— 
adnmuttedly this bankruptcy proceeding was started 
on July 10th, 1954, how long before that was it that 
she ceased to act? 

A. She acted up until the end. 

Q. She acted until the end? [125] 

A. Yes, sir. 

Q. Until July 10th? A. Yes. 
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Q. I see. Now when she resigned, what became 
of the fund? 

Mr. Shapro: If your Honor please, just for the 
purpose of the record I would like it understood 
that the testimony concerning this alleged successor 
trustee is subject to the same motion to strike as 
your Honor made the evidence with respect to the 
original trustee. In other words, we have objected 
upon the grounds that since we were not parties to 
the trust agreement and no showing has been made 
that we were parties to the substitution of the trus- 
tee, that we are not bound by it. 

The Court: Well, if you are not bound by it, 
you are not bound by it. It is in the record. I don’t 
know whether I am going to strike it or not. We 
will wait and see what happens. 

Mr. Shapro: I appreciate that your Honor is not 
ruling on it. | merely wanted it understood that it 
is being admitted subject to a motion to strike, 
which your Honor will consider when and if—— 

The Court: Well, we will see. I don’t approve 
of proceeding on a general motion to strike. If you 
have something to offer and want to strike some 
particular thing—but I haven’t heard anything 
about this until now and we have [126] proceeded 
quite a bit. I have it here that Mrs. Barnhart was 
appointed to succeed and the new document was 
executed. That was gone into yesterday. 

Mr. Shapro: That is right. 

The Court: My notes say so. 

Q. (By Mr. C. Huntington Jacobs): Now, Mr. 


190 Ralph BE. Williams, et al. vs. 


(Testimony of George F. Eliiff.) 

Elliff, when Mrs. Barnhart resigned or ceased to 
act as trustee, what was done with the funds of the 
trust, if there were any? 

A. The balance that was left in the bank went 
to pay off the taxes that were owed by the Pine 
Supply Company. 

The Court: What kind of taxes? 

The Witness: Sales taxes, withholding taxes on 
employees and old age and social security. 

Q. (By Mr. C. Huntington Jacobs): During the 
term of the trust, I take it that it was all one 
trust, this substitution of trustees was simply a 
continuation of the trust under another trustee, am 
I right? A. That is correct. 

Myr. Shapro: To that question, I object. 

The Court: Sustained. 

My. Shapro: It ealls for the opinion and conelu- 
sion of the witness. 

The Court: Sustained. The answer may go out. 

Myr. C. Huntington Jacobs: All right. 

Q. During the period from the time when Mr. 
Pasquinelli [127] took over as trustee until Mrs. 
Barnhard ceased to ask, did you ever make any 
requests of the trustee in office regarding the issu- 
ance of checks? A. Yes, JE did. 

Q. I hadn’t quite completed my question. 

A. Pardon me. 

Q. Did you ever make any requests that were 
not complied with by the trustee? 

A. Only if funds weren’t available. 

@. And you spoke of one term yesterday, of 
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one term of the trust that was not observed en- 
tirely, regarding the issuance of checks by yourself 
against funds deposited in your account by the trus- 
tee. Was the twenty per cent provision in the trust; 
you know what provision I mean, do you not? 

A. Yes, sir, it was. 

Q. Was that observed throughout the period IL 
have mentioned ? A. Absolutely. 

Q. Mr. Elliff, you told us yesterday something 
about the assets you had and the debts you owed 
at the time when you took over from Mr. Hodes 
—I mean from the Hodes Elliff partnership. Now 
I want to call your attention to the times at which 
you told us you took inventory with Mr. Ramsey of 
the business and examined the records of the busi- 
ness. That, I think, you said was in September of 
1954? A. 753; "sire [as | 

Or 53? A. Yes, sir. 

Q. 7538? Yes. Can you tell us what the stock in 
trade of the business consisted of at that time? 

A. Not accurately, sir, no. 

Q. Well, what was the nature of it? 

A. I don’t recall any of the figures. Mr. 
Baum 

The Court: You are not asking for figures, I 
believe, are you? 

Mr. C. Huntington Jacobs: No, sir. 

Q. J am asking you what kind of stuff you had 
as stock in trade? 

A. As stock in trade we had pine lumber and 
moldings, plywood, and some doors at that time. 
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The Court: And some what? 

The Witness: Some doors. 

Q. (By Mr. Jacobs): Now, what in your opin- 
ion was the reasonable value of that stock mm trade 
at that time? 

A. It would be a rough estimate, but I would 
say twenty thousand or better. 

Q. Well, how much better, can you give us a 
maximum ? 

A. It wouldn’t exceed twenty-five, I don’t be- 
lieve, sir. 

The Court: What? 

The Witness: It wouldn’t exceed $25,000.00. 

Q. (By My. Jacobs): Now, what other property 
did you have at [129] that time, physical property ? 
Only the lot on Mount Hamilton Roaa. 

@. Did the business have any equipment? 

A. It hada truck ‘aad wpforl litt, yesmame 

Q. And what in your opinion was the reasonable 
value of the equipment? 

A. Oh, the equity in both might have amounted 
to $2,000.00. 

Q. And by equity, what do you mean, explain 


> 


that. 

A. The money that we put in, down payments 
and the payments we made against the balance 
owed, 

Q. And what in your opinion was the value at 
that time of the lot that you referred to? 

A. $2,500.00, I’d say. 
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Q. And at that time how much money in the 
ageregate did you owe approximately ? 

A. I don’t think I’d miss it far by saying fifty 
thousand dollars. 
 Q. Now did any of that $50,000.00 inelude obli- 
gations of that partnership, the Hodes Elliff part- 
nership I mean? 

A. Not in September, no, sir. It did in—it did 
in this sense that J had taken over certain labili- 
ties from Mr. Hodes that hadn’t been liquidated. 
But as far as the partnership dissolution, I believe 
I paid him off in August or July. 

©. You mean you had paid Ms. Hodes but there 
were still obligations of the business, of the partner- 
ship business, that [130] you had not paid, is that 
right? A. That is correct. 

Q. Can you approximate the amount of those? 

The Court: I don’t understand that. If there 
are some detailed figures of what they are or how 
they are made up, counsel, I would rather have it. 
I don’t know what you are talking about, obliga- 
tions of a business. Now I don’t know what busi- 
ness 1t is. He said that he took over from Hodes. 
I don’t know what you are talking about. 

Mr. Jacobs: Oh. 

@. Mr. Elhff, you had been in business with Mr. 
Hodes? A. That is correct. 

@. Now what was the nature of that business in 
which you were engaged with Mr. Hodes? 

A. Pine lumber and moldings. 

@. And was it different from the business that 
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you were conducting in September of 1953? 

A. No, sir, no difference. 

Q. Same business? A. Same business. 

Q. And you told us that when you dissolved this 
partnership you took over its hahbilities—I mean 
you undertook to pay them? 

A. Right, I did. 

Q. Without any contribution from Mr. Hodes? 

A. That’s correct. 

@. And I am asking you now if you can ap- 
proximate the amount of those partnership obliga- 
tions which you undertook at the time of dissolu- 
tion of the partnership which had still not been dis- 
charged in September of 1953? 

A. IW’d say between five and eight thousand dol- 
lars. 

The Court: Well, Mr. Elliff, when you were in 
business with Hodes weren’t you operating under 
the name of Pine Supply Company ? 

The Witness: Abbott Lane Pine Supply. We 
dropped Abbott Lane Supply—— 

The Court: And you had used the name Pine 
Supply before Hodes had left, hadn’t you? 

The Witness: Only for a month. 

The Court: And you continued on with the name 
of Pine Supply. Now how did you distinguish the 
obligations of Pine Supply before that time and 
after that time? Weren’t they all the obligations of 
that same company ? 

The Witness: Well, we chopped it off when 
Hedes walked out or when I bought him out. And 
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from there on he was no longer obligated for any 
liabilities of the company. 

The Court: But you were? 

The Witness: I was, yes, sir. 

The Court: But as far as your creditors were 
concerned, weren’t you doing business under the 
name of Pine Supply Company? [182] 

The Witness: Abbott Lane Pine Supply is 
where the obligations fell under the name. 

The Court: Well, if there is some distinction 
there, counsel, I think it should be brought in to 
know what it is. 

Mr. Jacobs: The sole purpose of this, your 
Honor, is to show the fact that some of these obli- 
gations which appeared on their books in Septem- 
ber when this inventory and this examination of 
the records was made, had been outstanding since 
the days of the partnership, quite a considerable 
period of time. 

The Court: All right, if that is the purpose of it 
I will 

Mr. Jacobs: Yes, sir. 

Q. Now when did you start this business with 
Hodes? A. November Ist, 1952. 

@. And did these obligations that you undertook 
and had not discharged in September of 1953 in- 
clude any that were incurred during the Fall of 
1952? 

A. No, sir. The Winter and Spring of 1953, I 
believe, would be correct. 

Q. I see. Now did you ever discharge all of 
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those old obligations that had been undertaken by 
you at the time of dissolution; did you ever dis- 


charge them all? A. No, sir, I didn’t. 
Q. Some of them are still outstanding, is that 
correct ? A. That’seright. [133] 


Q. And what were they, what were they for? 

A. Lumber, purchase of lumber. I don’t think 
there is anything outside of lumber. 

Q. In fact, how much if any of the eight or nine 
thousand dollars of obligations you have just re- 
ferred to have ever been discharged? 

The Court: Did he say eight to nine thousand 
dollars? 

Mr. Jacobs: That was my understanding. 

The Court: J have five to eight. 

Mr. Jacobs: I stand corrected. I am sorry, a 
lapse of memory. 

The Witness: The figure that I remember is 
$4,200.00 that wasn’t 
Q. (By Mr. Jacobs): $4,200.00 that was not? 

The Court: Was not? 

The Witness: Discharged at the end of the op- 
eration. 

Q. (By My. Jacobs): And that is still outstand- 
ing? A. jiiat as, they are. 

Q. Those debts are still outstanding? 

A. Thieyesit’e: 

Q. Mr. Ellff, subsequent to the October trans- 
action that you have described, the execution of the 
note and of the trust agreement and the turning 
over of the trust receipts of the warehouse receipts, 
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subsequent to that did you continue that business? 

A. I did. 

Q. Did it ever make any money after that? 

A. No, sir, I don’t believe it did. 

Q. Under your trust agreement, twenty per cent 
of the gross proceeds, as I understand your testi- 
mony, and the agreement, was reserved to make 
payments on account of this note? A. Correct. 

Q. For $28,000.00? A. Correct. 

Q. Was the remaining eighty per cent sufficient 
to pay the running expenses of the business, current 
expenses of the business? 

A. No. The twenty per cent was the gross profit 
that we could realize out of the sale of the material. 

The Court: Read that. 

(Answer read.) 

Q. (By Mr. Jacobs): Do you mean that the 
twenty per cent represented the entire gross profit 
of operation ? A. Just about. 

@. You did, however, continue the business for 
some time after the October transaction, you said. 
How long did you continue it? 

A. Until the end of June, if I am correct, 1954. 

Q. During that period of time did you make 
purchases of inventory—I mean purchases of mer- 
chandise for your inventory? [135] 


#. Yes, I did. 
@. When I say inventory, I mean stock in trade. 
Is your answer still the same? A. Yes. 


Q. And what did you do with the stock in trade, 
as you bought 1t? 
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A. I put it in the warehouse receipts. 

Q. And what instructions did you give the ware- 
houseman when you did so? 

Mr. Shapro: If your Honor please, I object to 
that question upon the ground it is hearsay, self- 
serving and not binding on Twin City Lumber 
Company. 

The Court: What is the purpose of it, counsel? 

Mr. Jacobs: To show that the agreement was 
executed, your Honor, the agreement required that 
thev—that all inventories then on hand or there- 
after required those to be represented by warehouse 
receipts which were to be given to Mrs. Lannin. 

Mr. Shapro: But the reccipts were to go to Mrs. 
Lannin, not to Twin City. 

The Court: All right, go ahead. 

The Witness: I instructed her upon receipt of 
invoice to make out the necessary non-negotiable 
paper on Douglas guardian, non-negotiable paper, 
and to send them to San Francisco [136] which we 
always did. 

The Court: Wait a minute. I don’t quite under- 
stand your answer. Wiull you keep your voice up? 

The Witness: I am sorry. I havewa paralyzed 
nerve. 

Q. (By Mr. Jacobs): You were in an automo- 
bile accident, were you not? A. Thats miei 

Q. And it resulted in an jury to your neck? 

A. daaight. 

Mr. Jacobs: I merely mention that by way of 
explanation, your Honor. 
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cieeCourt: Allright. 

Q. (By Mr. Jacobs): Will you give us that an- 
swer again, Mr. Elliff, specifying whom you mean 
by her? 

The Court: The question was, what instructions 
did you give the warehouseman. Answer that ques- 
tion if you will. 

The Witness: Well, as you are well aware, the 
warehouse people insist or demand that there is a 
custodian on the property at all times, which is in 
their employ. 

The Court: Yes. 

The Witness: And that is called a field ware- 
housing manager of which we always had one, a 
bonded representative of Douglas guardian which 
was Mrs. Barnhart also. She was always instructed 
by me to take the invoice which gave her the tally, 
the amount of each item that came in. And that 
was [137] counted and hsted on their warehouse 
receipts. In turn, it was sent in to San Francisco 
and in turn I suppose it came up to Mrs. Lannin in 
the form of non-negotiable receipts. 

Q. (By Mr. Jacobs): Did Mrs. Barnhart serve 
you in any other capacity at this time? 

She did the invoicing, kept the books. 
Was she also your bookkeeper ? 

Yes, sir. 

And how was her salary paid? 

By the Douglas Guardian Warehouse people. 
And who supplied the money for that? 


OPOoP SS 
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A. They would bill me monthly, I believe, or 
semi-monthly. 

Q. For the amount of her salary? 

A. Yes, sir. 

Q. You say that vou continued business until 
sometime in June of 1954? A. Thatis right, sir. 

Q. Was there any particular occasion for your 
ceasing business? 

A. I was attached by Harbor Plywood Corpora- 


tion. 
Q. Wasa keeper put in charge? A. "“Bowcue 
Q. Was that the only attachment? 
A. More followed, but that was the first one. 
Q. That was the first one? [138] 
A. That was the first one. 
@. And what was it that was attached? 
A. The entire stock in trade. 
Q. The business did not operate after that, 


right? oe WMS, sir, if didnt. 

@. Now Xr. Elliff, when that attachment was 
levied, do vou know what, if anv, assertion was 
made of Mrs. Lannin’s rights of the trust agree- 
ment ? 

Mr. Shapro: If your Honor please, I am going 
to ohject to the question on the ground that it calls 
for the opinion and conclusion of the witness. It 
ealls for hearsay. The best evidence of any action 
would be documents, whenever they were filed. 

Mr. Jacobs: I don't see that counsel’s objection 
ean be sound, your Honor. I asked the witness 
whether he knew of lis own knowledge was there 
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any assertion that was made of her rights. 
The Court: He could answer that yes or no. 
WirJacobs: That’s all. 
The Court: All right. 
The Witness: Yes. 
(By Mr. Jacobs): You do? A. Yes. 
How do you know? A. I was present. 
You were present? 
When the Sheriff led the attachment and 
when Mrs. Barnhart refused him entrance to the 
warehouse. 


> OOD 


@. And were you also present in Court on any 
proceedings that were taken in connection with the 
trust agreement? A. Iam quite sure I was. 

Q. When did those proceedings take place? 

Mr. Shapro: JI submit, if your Honor please, 
and object upon the grounds that the record, the 
Court record, if there was a Court proceeding, is 
the best evidence. 

The Court: Well, we are not going into what 
happened. He just asked when it was, when the 
Court proceedings were. 

The Witness: October, I believe, 1954. 

@. (By Mr. Jacobs): In October? 

A. To the best of my recollection. Maybe I mis- 
understood the question. 

Q. Do you know what a third party claim is? 

A. Yes, sir. 

Q. Was any made by Mrs. Lannin, to your 
knowledge? 

Mr. Shapro: I object to that upon the ground 
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that the documents of the Court would be the—— 

The Court: Sustained. 

Q. (By Mr. Jacobs): May I have a moment to 
consult my notes? 

When did you employ Mr. Baum as auditor? 

A. In May of 753, I beheve. [140] 

Q. Did you supply to Mr. Baum all of the rec- 
ords of the business? A. W did. 

Q. Did you supply to him also the records of 
your private affairs, I mean, your financial affairs 
extraneous to the business? 

A. Not in writing, but verbally I am quite sure 
iedide 

@. You have already answered that you told us 
that you had employed him to audit the account 
between yourself and Mr. Hodes and 

A. We set up a set of books for Pine Supply 
Company. 

Mr. Jacobs: I see. I think you ean have the 
witness. 


The Court: It is entirely up to you gentlemen, 
of course, but some suggestion was made yesterday 
about calling Mr. Baum. You couldn’t finish with 
him in the afternoon. I wondered whether you 
wanted to defer your cross examination at this time 
until after Mr. Baum. 

Mr. Shapro: That would be agreeable. 

The Court: If you start now you may be able 
to finish Baum. 

Mr. C. Huntington Jacobs: Yes, your Honor. 
If it will help Mr. Baum and facilitate matters, I 
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Baum would appreciate that. 


JOE N. BAUM 
a witness called on behalf of the plaintiff, being 
first duly [141] sworn, testified as follows: 


Direct Examination 

Q. (By Mr. C. Huntington Jacobs): Please 
state your name and occupation for the record. 

A. Joe N. Baum, B-a-u-m. JI am a Certified 
Public Accountant. 

@. Where do you practice as such, Mr. Baum? 

A. San Jose, California. 

@. You are of course duly heensed under the 
laws of California as a Certified Public Accountant? 

ae Team. 

@. And you have heard the testimony of Mr. 
Elliff ? A. I have. 

@. And you were licensed as such, f take it, dur- 
ing the period he has mentioned of your employ- 
ment by him? A. Yes. 

Q. Did you receive from Mr. Elliff at the time 
of your employment subsequently the records of 
the business known as Pine Supply Company? 

A. I did. 

@. And by the way, what is your recollection as 
to the date of your employment? 

A. It was either around the latter part of June 
or the beginning of July. 

Q. I see. A little later than he indicated. 

The Court: What year? [142] 

The Witness: 1953, sir. 
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@. (By Mr. Jacobs): And what were you em- 
ployed to do? 

A. J was employed to do three things. First to 
set up a system of records keeping for the present 
Pine Supply Company, of which he was the sole 
owner. Secondly, to go back and determine what 
equities were his or his equity was in the business 
at the time he commenced operations. Third, to 
audit the records of the partnership to determine 
whether the price paid Mr. Hodes was correct as 
per the terms of the dissolution agreement. 

@. I don’t quite understand when you say 
whether the price was correct. 

A. According to my recollection, the dissolution 
agreement stated that a certain consideration was 
to be paid to Mr. Hodes at the time, but that the 
records and affairs of the partnership were subject 
to audit. And at that time the audit was complete. 
Any adjustment that would have to be made would 
be made at that time. 

@. Now did Mr. Elliff to your knowledge sub- 
sequently pay the price to Mr. Hodes? 

A. Yes, he did. I think in the final settlement 
there was a reduction in the amount of the con- 
sideration that amounted to between three and 
four hundred dollars. 

Q@. What altogther did Mr. Elliff pay Hodes 
according to the records that you examined under 
your personal knowledge? [143] 

A. It was in the neighborhood of $5,000.00 or 
more. 
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Q. Now did you examine the records of that 
partnership to determine what assets it had and 
what liabilities at the time of the dissolution it had? 

A. Yes, I did. 

Q. And what was your finding regarding its net 
worth at the time 

Mr. Shapro: I object, if your Honor please, 
upon the ground that the records of the business 
would be the best evidence. In other words, the 
opinion of the witness with respect to net worth is 
not mn evidence. The evidence is what were the 
assets and liabilities as he found them. 

Mr. Jacobs: May I suggest that with the taking 
of a long and involved and intricate account would 
be involved and the Court has before it an expert 
witness who has examined the accounts, as this wit- 
ness says he has done. This may be taken by the 
Court and it may be contradicted later if the oppos- 
ing party wishes to do so by the records themseives. 

The Court: My recollection is that people of this 
profession have records and balance sheets. Why 
not have them if they are here? 

@. (By Mr. Jacobs): Have you them? 

A. I brought with me the final partnership in- 
come tax return which was submitted. 

@. Did you prepare it? [144] 

A. Idid. I have the pencil copy from my work 
papers there. 

Q. Do you have the work sheets with you? 

i ies, Ihave. 

@. And where is that document? This is your 
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draft, 1s it? Ae, oMGesgaitioas: 

Q. Now specifically this document you are show- 
ing me is what, for the record? 

A. It isa pencilled copy of the Federal Income 
Tax partnership return which was filed sometime 
in the latter part of 1953 which represents the oper- 
ation and the closing balance sheet of the Hodes- 
Elliff partnership as of the date of dissolution. And 
my date—from the record I could examine it— 
the partnership terminated on or about May 20th 
of 19538. And on the back of the income tax return 
is a balance sheet which shows the equities of the 
two partners at that time. 

If I might add, Mr. Jacobs—this is also for Mr. 
Shapro—any figure with a parentheses around it 
means a minus or a deficit account. 

My. Shapro: I understand. 

The Court: Mr. Shapro is an expert upon 
deficit accounts. 

Mr. Shapro: That is a dubious distinction. 

@. (By Mr. Jacobs): Well, so that thismiay we 
more specifically described, I take it that what you 
handed me here is a pencilled copy of the balance 
sheet which formed part of [145] that income tax 
return, is it not? 

A. Well, there is a separate schedule that goes 
with it. The income statement which I can get for 
you, and if you want attached to it 

@. Have you got it with vou? 

A. I will find it. I just grabbed these files out 
of the office late last night. 
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Q. Does that make any change? 

A. No, sir. All in the schedule would be the 
income statement which ties into the tax return. 
ivr is-all. 

My. Shapro: If it was part of the tax return, I 
think we should have it all. 

Q. (By Mr. Jacobs): Now what I am holding 
here, I take it, Mr. Baum, is a pencilled copy of 
the balance sheet forming part of the return, also 
of the reconciliation of partners, capital account? 

Pee Phat’s right. 

@. And the partners’ share of income eredits 
together with a statement of the income of the 
partnership during the period of its operation ? 

A. That is correct. 

@. And these you compiled from the records of 
the partnership, is that correct? A. Yes, sir. 

Mr. Jacobs: I offer this in evidence as Plain- 
tiff’s [146] next in order. 

The Court: Exhibit 9 in evidence, Plaintiff’s 
Exhibit 9. 

(Thereupon the foregoing document was in- 
troduced and marked as Plaintiff’s Exhibit No. 
9 in evidence.) 

Q. (By Mr. Jacobs): Now from these figures 
which you compiled, Mr. Baum, are you able to 
tell us what the net worth of that partnership was 
at the time of dissolution ? A. Minus $2,208.18. 

@. Now did you also examine the records of 
Mr. Elliff’s assets and liabilities extraneous to the 
Pine Supply Company? A. Yes. 
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@. You did? A. Ves» I aid 

@. And have you compiled figures showing that 
Mr. Elliff’s assets and lahilities were altogether, 
both extraneous and in the business at the time of 
dissolution of that partnership ? 

A. No, i did not. 

Q. Do you know what the assets and habilities 
of the Pine Supply Company were at the time men- 
tioned by Mr. Eliff when Mr. Ramsey examined the 
records of the company? 

Mr. Shapro: Your Honor, may I have the ques- 
tion read? 

The Court: Read the question. 

(Question read.) 

Q. (By Mr. Jacobs): I am just asking hin Tor 
yes or no. [147] Did you or don’t you? 

The Court: Wasn’t that given in the evidence 
when Mr. Ramsey—— 

Mr. Shapro: Approximately September 30th, 
September 30th of 753. 

Q. (By My. Jacobs): I will ask the witness 
some other questions to begin with and bring him 
to that point. 

You say that you commenced your services as 
auditor of the business as J understand it in June 
or possibly as late as July, is that correct? 

A. That’s correct. 


Q. And from then on until the 10th of July, 
1954, did you serve as auditor of the business? 
A. No, I did not. 
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Q. Throughout what period or periods did you 
serve as auditor? 

A. Ob, I didn’t do any work on the Pine Supply 
Company books after making out Mr. Elhiff’s in- 
come tax return at the end of 1953 and setting up 
a new set of books for the beginning of 1954. 

Q. You say you didn’t do any work on the books. 

Who did keep the books after that time? 

A. After that time, Mrs. Barnhart. 

Q. Did you have any part in the operation of 
the business either as auditor or otherwise after 
that time? [148] A. No. 

@. Did you visit the place of business? 

A. Oh, once or twice. 

@. And did you take part in any of these nego- 
fiations that have been mentioned by Mr. Elliff in 
your hearing ? 

The Court: That is a pretty broad statement. 

Mr. Shapro: That is a broad question. 

Mr. Jacobs: JI asked him if he took part in any 
of them. 

Miseshapro: That isea pretty broad 

The Witness: Are you, Mr. Jacobs 

Q. (By Mr. Jacobs): I will withdraw it and 
ask you a more specific question. 

Did you in company with Mr. Elliff have any 
conference with representatives of the Twin City 
Company or Twin City Lumber Company ? 

A. JI did. 


Q. And did you meet a gentleman by the name 
of Mr. Ramsey ? A. I did. 
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Q. Now, did you have any conference with Mr. 
Elliff and Mr. Ramsey at the place of business of 
Pine Supply Company during the month of Sep- 
tember, 1953? A. I did. 

Q. Did you have some conference during which, 
or a series of conferences during which the records 
of the business were examined, records of Pine 
Supply Company? [149] A. Yes. 

Q. Now when did that conference take place or 
that series of conferences? 

A. It was in the latter part of September of 
1983: 

Q. Was there one conference or more than one? 

A. Well, I distinctly remember one. 

@. And you say on that occasion the records 
were examined by the parties present? 

A. That’s right. 

Q. Did Mr. Ramsey examine them again, then? 

A. Yes, he did. 

Q. Now, did the records at that time show the 
assets and the habilities of the business? 

A. At the time the books of account were not 
quite complete. 

Q. In what respect were they incomplete? 

A. Because—if I can explain it, it’s a rather 
lengthy answer to the question. 

When I was engaged by Mr. Elliff, he had no 
formal books of account at all either for the part- 
nership or for the new business which he was op- 
erating himself. 

And in order to establish a starting point I had 
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to go back and try to accumulate all this informa- 
tion of what had happened before and at the same 
time set up a set of books and accounts that could 
at least accurately record the transactions that took 
place after Mr. Elliff ran the business himself. 

And it was in September that some of those rec- 
ords were still missing. but there were records 
recording purchase of sales, cash receipts, and cash 
disbursements from the date that Mr. Elif started 
to operate the business himself. 

@. I see. Now did the records completely show 
the liabilities of the business at that time? 

A. Yes, they did. 

Q. And did they completely show the assets of 
the business at that time? 

A. Not completely, no. 

@. Well now, in what respect were they incom- 
plete in showing the assets; what assets did they 
fail to show? 

A. The assets that they failed to show were some 
of the accounts receivable that were taken over at 
the time that Mr. Elliff commenced doing business 
himself. 

@. Have you since found any of the records 
that you found to be missing at the time? 

A. Well, the books were finally completed and 
tied up in time to complete the tax return for the 
year of 1953. 

@. Isee. Now then what was the amount of the 
receivables that were—not that the business actually 
had—but that the records failed to show? 
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A. Well, as close as I could compute them, they 
amounted to $4,400.00. 

The Court: What did? [151] 

The Witness: The accounts receivable that were 
taken over from the partnership by Mr. Elliff oper- 
ating as a sole proprietor. 

Q. (By Mr. Jacobs): Was that the total that 
was taken over? 

A. As close as I could determine, yes. 

@. And what did the books show at the time of 
this examination regarding the amount of the ac- 
counts receivable that had been taken over? 

A. We, instead of examining the books, Mr. 
Jacobs, at that time we took every unpaid invoice 
and made a tape of them. We taped them up and 
also taped up the unpaid bills, as many as we could 
find that were on file on the company’s premises. 

Q. This is what you did at the time of this ex- 
amination of the affairs of the business in Septem- 
ber. Now, did you in that manner ascertain accu- 
rately at that time the Habilities and the assets of 
the business ? A. We did. 

Q. Although the books did not show them, the 
invoices accurately, the invoices that you used in 
compiling your account at that time did, is that 
your testimony ? A. Yes, sir. 

Q. What physically were the assets of the busi- 
ness at that time, what did they consist of ? 

A. They consisted of stock in trade; they con- 
sisted of two pieces of equipment, the fork lft and 
a Dodge flat bed delivery [152] truck; they con- 
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sisted of some accounts receivable and a few pieces 
of office equipment. 

Q. There was a stock in trade, I take it? 

Py cs, Sir. 

@. And what did that consist of? 

A. Pine lumber, pine molding, some doors and 
some plywood, and a few, possibly a few odd items 
of merchandise. 

Q. Now, Mr. Baum, have you been engaged in 
any other business than the profession of account- 
ancy ? A. I have. 

@. What is that business? 

A. For close to two years I was comptroller and 
general manager of a plywood manufacturing cor- 
poration and a sawmill corporation and a timber 
corporation. 

@. Where? 

A. Northern California. 

Q. Now how long prior to your services as audi- 
tor of this business were you so engaged ? 

A. My employment wound up possibly a year 
before I was employed by Mr. Hilliff. 

Q@. Were you at the time of this examination 
familiar with the current values of the merchandise 
comprising the stock in trade, assorted merchan- 
dise that comprised the stock in-trade of this Pine 
Supply Company? 

A. Only to the extent that I saw the prices listed 
on the [153] invoices, Mr. Jacobs. I should add 
I knew about what plywood marketed for because 
i had made it and I had fairly well kept in touch 
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with it. But I had never had anything to do with 
pine lumber or pine molding except from my ex- 
perience with the Pine Supply Company. 

@. The invoices you have showed the prices that 
they had been getting for this mercnandise, did 
they ? A. Yes, six. 

Q. Now on the basis of what you knew about 
the market value of these items of merchandise, 
plywood and the rest of the lumber, can you tell 
us what the fair market value of it was at the 
time ? 

Mr. Shapro: I object to that question, if your 
Honor please, wpon the ground that no proper 
foundation has been laid. The witness has said 
he is not qualified. If he wants to give the book 
figures I have no objection. But his opinion as to 
fair market value, I don’t think he is qualified. 

The Court: Do you have the figures from the 
invoice ? 

The Witness: I haven’t got all the Pine Supply 
invoices here, your Honor. 

The Court: Do you have a recapitulation GF 
them ? 

The Witness: No, because the inventory figure 
that we took at the time was the inventory that was 
listed on the summary of the warehouse receipts. 
In other words, the warehouseman had to keep a 
perpetual inventory and rather than go [154] and 
take an actual physical account at that time, since 
time was rather urgent, we went and got the figures 
from the perpetual inventory that the field ware- 
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houseman or the manager of the field warehouse 
kept, sir. 

The Court: Do you have that? 

The Witness: No, sir. They were never my 
property. 

Mr. Shapro: May I ask a question at this point 
because maybe I am confused, certainly I could be. 
We are talking about the end of September. The 
field warehouse was started in May? 

The Witness: That is right. 


Mr. Shapro: And you never had the field ware- 
house certificates in your possession? 

The Witness: No, sir. 

Mr. Shapro: May I ask how you got the ac- 
count on May 30th? 

The Witness: The warehouseman had to keep 
a perpetual inventory of everything that came in 
and everything that went out of the warehouse. 
And so in September when we had to get an in- 
ventory figure, we went to that perpetual inventory, 
which was the property of the Douglas Guardian 
Warehouse Company. It was not mine at all. 

Q. Did you make notes at the time of the fig- 
ures? 

A. No, because Mr. Ramsey had all those figures 
and he was using them for his own purpose to list 
assets, liabilities. [155] 

Mr. Shapro: Thank you, your Honor. 

Mr. Jacobs: I will withdraw the previous ques- 
tion. 
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@. Do you remember approximately what that 
figure was? 

A. It was in the neighborhood of $25,000.00. 

The Court: That’s of the merchandise that was 
in the warehouse? 

The Witness: Yes, sir. 

Mr. Jacobs: Q. Now what was the markup that 
you observed from the invoices? 

A. Well, there was no constant markup, Bi. 
Jacobs. First of all, especially in the matter of ply- 
wood where there was a fluctuating market price; 
one would lke to mark it up say 3314 per cent or 
30 per cent. But sometimes the actual economic con- 
ditions make you sell things like that at little above 
cost. 

Q. On the basis of the invoices they had been 
rendering for this merchandise, what was their aver- 
age markup, what did they take? 

Mr. Shapro: If you know. 

Mt. Jacobs: «©. Jf you Know, 

A. If I remember correctly, it was between 
twenty and twenty-five per cent. 

@. Did the books show whether the truek—I 
think you said the flat bed trailer 

Mr. Shapro: Lift. [156] 

Mr. Jacobs: Q. Lift? 

A. The fork lft and the—I ean tell you that in 
a second, Mr. Jacobs. I brought the books of ae- 
count with me. Yes, they did. 

Q. They did? A. Yes, sir. 

Q. Now, what was this truck? 
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Oh, it was a Dodgey Iethinkea 1951 Dodge 
truck with a i6 foot bed on it. 

Q. And what was the price of it? 

Mr. Shapro: You mean the cost price? 

Mr. Jacobs: No. 1 am driving at the equity in 
it, if there was any. 

Mr. Shapro: Well, your Honor, I don’t think the 
witness is qualified. I object upon the ground that 
no proper foundation has been laid. 

Mr. Jacobs: The books showed what the man 
agreed to pay for it. 

Mr. Shapro: If the books have the figures, I will 
agree to it, your Honor. 

The Court: What is the cost, you say? This was 
aoe trick? 

Mr. Jacobs: Yes, this was a ’53. 

The Witness: Yes, sir. The book value of the 
truck was $3,685.02. [157] 

The Court: That is the purchase price? 

The Witness: Yes, sir, taking into account the 
trade-in that was traded in on an old Chevrolet 
truck, I think, was traded in at the time. 

Mr. Jacobs: Q. And how much, if anything, was 
owing upon it, referring to this time of this exam- 
ination ? A. Roughly $2,900.00. 

Q. Was this a flat bed trailer or separate from 
the truck, did you say? 

A. No. The truck was a delivery truck with a 
eab and then a flat bed. 

@. And that’s all included in the price, indebt- 
edness that you have mentioned? A. Yes. 
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@. Now then there was also a lft? 
Ae Work lift. 
@. And what was the book value of that at the 


time? A. $3,399.00. 
Q. And how much was owing on that at the 
time? A. About $1,920.00, roughly. 


The Court: When was that purchased ? 

The Witness: Approximately the same time, sir, 
about the beginning of May. 

Mr. Jacobs: Q. I don’t recall that you mentioned 
any other assets of this business or not. Were there 
any ? [158 | 

A. Well, there was some office furniture. 

Q. Was that given a book value, does that ap- 
pear on the books? 

A. There was roughly $470.00 worth of furni- 
ture and fixtures. And then the counter that was 
built outside, that possibly could be moved, that 
cost $87.55. So altogether there was about $557.00 
worth of other assets. 

Q. Was there money owing on that? 

A. At the time I think the desk and the—there 
might have been $150.00 owing on the desk and the 
other office equipment. 

Q. How about lighting fixtures and so on? 

A. They came with the establishment, such as 
they were. 

Q. Isee. Elliff didn’t own them? A. No. 

Q. And the furniture was paid for, was it, ex- 
cept for the 

A. I am talking about the office furniture, a 
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desk and a couple of chairs, it ran about $150.00 or 
something like that. 

Q. Now what were the liabilities of the business 
at the time, the debts of the business at the time? 

Mr. Shapro: Your Honor, I hate to interrupt 
counsel, but we don’t have the accounts receivable. 
We are getting into liabilities and the assets aren’t 
finished. 

Mr. Jacobs: Q. I thank counsel for the sugges- 
tion; yes, we should cover that. What were they; 
what was the face [159-A] amount of the accounts 
receivable at that time? 

A. I would say that as of the end of September 
the accounts receivable were in the neighborhood 
of $25,000.00. 

@. Now, can you give those—can you segregate 
those by date? 

A. Well, the only way I can segregate them by 
date 

Q. Ninety days? 

A. The sales in September were roughly $13,- 
000.00; the sales in August were roughly $17,500.00; 
and the sales in June—I mean in July were roughly 
$13,000.00. 

Now you could say that at least $10,000.00 or $11,- 
000.00 of those receivables were September receiva- 
bles and approximately twelve or $11,000.00 because 
some of Mr. Elliff’s customers were rather slow in 
paying. And the balance went back, July, and some 
even tag on until June and May. 

Q. Some of them even in June and May? 
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A. WES! Sit 

@. Can you approximate the amount of the May 
receivables ? 

A. Well, the only way I can approximate that 
now is because at the end of the year we set up a 
reserve for bad debts in the amount of $1,886.00, 
which would represent most of the bad debts that 
existed prior to September 30th because there 
weren’t very many after that. He was a little bit 
more careful with whom he did business with. 

Q. Now when if at all did you again examine— 
after your [159-B] employment as auditor termin- 
ated—when did you again examine the accounts of 
the business ? 

The Court: Well, now you haven’t finished. 

Mr. Jacobs: I haven’t got to habilities. 

The Court: Let’s take a recess at this time and 
go into the liabilities after. 

(Reeess.) 

Mr. Jacobs: Q. Can you tell us, Mr. Baum, 
what the business owed at the time of this examin- 
ation of its affairs in September? 

A. It was in excess of $50,000.00. 

Q. Can you give us the exact figure or approxi- 
mate it? 

A. Yes. Approximately there was roughly $28,- 
000.00 owed to the Twin City Lumber Company. 
The others payable, I’d say, were in the neighbor- 
hood of $12,000.00 or $13,000.00, something like that. 
The unpaid balanees on the equipment contracts 
were in excess of $4,000.00 and at that time, just 
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on the business operation of the Pine Supply busi- 
ness by Mr. Elliff as the sole proprietor, he owed 
his mother-in-law, Mrs. Lannin, $7,000.00. 

Q. Now have you enumerated all of the labili- 
ties that have appeared on the records of the busi- 
ness ? 

A. Those were the only liabilities that would ap- 
pear on the company records. Any sums that he 
might have borrowed from other people and [159-C] 
not deposited and that I had no knowledge of would 
not appear on the books of the account for the Pine 
Supply business. 

@. What part of the labilities of the business 
at that time consisted of debts that had originally 
been contracted by the Elliff Hodes partnership ? 

A. JI think they were in the neighborhood of 
$5,000.00. 

@. And are you able to tell us the date of the 
earliest indebtedness of that category? 

A. No. I can’t tell from my records but I know 
from examining some of those invoices that they 
dated back as far as the beginning of the year, 1953, 
I would say in January or February. 

Q. And can you tell us how much of them dated 
back that far? 

A. Qh, at least a couple of thousand dollars of 
that $5,000.00. 

Q. Did you do any work in connection with the 
financial affairs of the business subsequent to the 
end of the year, 1953? Se comalnaid: 
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Q. Before we get to that, I should have asked 
you this. 

Did you compile the records of the business as of 
the end of 1953? A. JI did. 

Q. And have you got your figures [160] repre- 
senting that compilation? A, 1 late 

@. Will you produce them, please? 

A. Ihave a copy of the income schedule that was 
attached to Mr. Elliff’s income tax return and the 
sheet. It shows a loss of $7,603.30. This is a part 
of the schedule which has not been attached to it. 

Myr. Shapro: Is there a balance sheet there? 

The Witness: Yes. I think I have a copy of the 
year end balance sheet. If not, I know I have fur- 
nished Mr. Jacobs, C. Huntington Jacobs, with one. 

Mr. Jacobs: Q. I will see if I have it. This is 
the income account, J take it, the document you are 
handing me here, this is your pencilled draft of the 
return ? A. Of the return that I had typed. 

The Court: Of what? 

The Witness: Of Mr. Elliff’s income tax return, 
slr. 

The Court: For what period? 

The Witness: For the calendar year 1953. 

Mr. Jacobs: Q. This document which you have 
handed me consists of two pieces of paper, one the 
income tax form filled in in pencil and the other a 
typewritten schedule C? 

A. That is correct. And did vou ask for a copy 
of the balance sheet, Mr. Jacobs? 

Mr, Shapros I didw [lol] 
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The Witness: I have one right here. It shows 
a deficit in the capital account of $17,103.00, sir. 

Mr. Jacobs: Q. This income tax return and 
the Exhibit attached to it were compiled by you 
from the records of the business? 

A. Yes, sir, they were. 

Q. And also from Mr. Elliff’s records. Does this 
include his income from all sources? 

A. This only includes the income from the Pine 
Supply business from the date that he operated it 
as a sole proprietor. The other 

Mr. Shapro: You told the Judge it was for the 
calendar year 1953? 

The Witness That’s right. For the calendar year 
1953, he operated the Pine Supply business as a 
sole proprietorship. His other income would be 
picked up from the amount of income that he would 
have to report from the partnership return, which 
I have just furnished you. 

Mr. Shapro: So the record will be straight, your 
Honor, the income tax return—that is that part of 
the income tax return which Mr. Jacobs is now 
holding and to which is attached the document you 
prepared called Schedule C represents Mr. Elliff’s 
income from the business of Pine Supply Company 
from the date of its inception as a sole proprietor- 
ship, which as I understand your testimony, was 
May 20th, 1953 to the end of the year? [162] 

The Witness: That’s right. 

Mr. Jacobs: Q. That was my understanding. 
And it’s true also of this as it was of the previous 
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Exhibit, is it not, that the item that appears in 
parentheses or in these 

A. That is a deficit, a loss. 

Mr. Shapro: I will be glad to stipulate to that, 
sir. 

Mr. Jacobs: We offer this as the trustee’s next 
in order. 

The Court: Exhibit 10. 

(The foregoing document was thereupon in- 
troduced as Plaintiff’s Exhibit 10 in evidence.) 

Mr. Jacobs: Q. Now what is this document that 
you are now examining, Mr. Baum? 

A. This is a copy of a typed balance sheet that 
was furnished to Mr. Elliff upon his request show- 
ing his assets, liabilities, and net worth as of De- 
cember 31st, 1953. It was furnished solely for his 
use and he was directed that it was not to be used 
for eredit purposes or anything else. There is no 
mention on the balance sheet of the hypothication 
on the inventory to secure the guarantee of the Twin 
City note. 

In other words, it’s just a statement of assets 
and halhilities. But it does not indicate that the in- 
ventory is secured or secures a guarantee of a debt. 

Mr. Shapro: Just so we'll have the record [163] 
straight, by the securing of the guarantee of the 
debt, yon mean Mrs. Lannin? 

A. Yes. In other words, the inventory doesn’t 
indicate that the inventory was warehoused or is 

ubjeet to warehousing. 

Mr. Jacobs: Q. Would this be a correct ex- 
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planation of what you just said, that it does not 
for the reason you give, it does not reflect the 
trust agreement? A. No, sir, it does not. 

@. But it does show what assets the business had 
and what liabilities it had as of December 31st, 1953, 
isn’t that correct? A. Yes, sir. 

Mr. Jacobs: We offer this as trustee’s next in 
order, trustee’s Exhibit 11 in evidence. 

The Court: Exhibit 11. Let me see that, please. 


(Thereupon the foregoing document was in- 
troduced as Plaintiff’s Exhibit 11 in evidence.) 


Mr. Jacobs: May I see the last previous Exhibit. 


(The Clerk hands Mr. Jacobs the last pre- 
vious Exhibit.) 


The Court: What are the fixed assets? 

The Witness: They would be the fork lift, the 
truck, and the office furniture, fixtures, and equip- 
ment, sir. 

The Court: And as against those fixed assets, 
your contracts payable mean the amount that is 
due on them? [164] 

The Witness: Yes, sir. 

The Court: Now you said a moment ago that— 
and I might preface it by saying that IT can go so 
far with a Certified Public Accountant and then I 
get lost—I can go a little ways. 

But you talked about there being an impairment 
ot capital, $17,000.00, what do you mean by that? 

The Witness: In other words, sir, the book value 
of all the assets was less by $17,000.00 at the end 
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of the year than the book value of all the liabilities, 
the stated value of all the liabilities. 

The Court: You mean that there was a loss? A 
loss during the year of $17,000.00? 

the Witness: Well, there was not only a loss 
during the year, but the capital was further im- 
paired because Mr. Elhff had drawn approximately 
five thousand and some odd dollars out of the busi- 
ness for his own use. 

The Court: Well then, you assumed that on 
May 20th he had a capital of $2,500.00? 

The Witness: Minus there were one or two 
other odd items that I had to uneover later That 
ehanged that figure shghtly that I had showed from 
the partnership return here. But he started out 
the business with a minus or a deficit in his capital 
accounts. He lost money, approximately $7,600.00 
during the year. 

The Court: And he drew $5,900.00? [165] 

The Witness: And he withdrew $5,900.00. 

The Court: And that is how you get $17,000.00? 

The Witness: Yes, sir. 

Q. (By Mr. Jacobs): Do your records show 
month by month what the expense of the business 
was—I mean the Pine Supply Company as oper- 
ated by Mr. Elliff as the sole proprietor? Do they 
show month by month what the expense of the 
business was in regard to earnings? 

A. It does not. 

Q. Well, neither of these records do. Do you 
have that information? 
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A. No, sir, I don’t, because as I stated before 
I actually started to work with the records some 
time—I am almost positive it was in July—and 
before we could get to the point where we could 
establish monthly earnings figures, I still had to 
go back and establish what Mr. Elhiff started out 
with and at the same time was trying to work on 
the partnership records. So that the only thing 
that we used to do was at the end of the month, 
compare, take rough figures by comparing sales 
with what we knew were definite expenses such as 
payroll, rent, and things like that, and arrive at 
some sort of a tentative figure as to whether the 
business earned or lost money during the period. 

Q. You did, however, do that? 

A. Yes, sir. [166] 

Q. Can you tell us during what months it made 
and during what months it lost money according to 
those figures? 

A. The only possible times that the business 
could have made any money was July, August and 
part of September. 

@. And how much, if you were able to ascertain 
it, did the business make in July? 

A. I don’t have those figures, Mr. Jacobs, be- 
eause they were all just done with Mr. Elliff and I 
sitting at a desk. But from my recollection the 
amount of moncy that could have been made during 
July was just a few hundred dollars at most, and I 
think during August it possibly made $1,000.00 or 
more. 
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Q. Well, ean you fix a maximum amount? 

A. Oh, I’d say twelve or thirteen hundred dol- 
lars. 

Q. I see. And I think you said it might have 
made money during part of September? 

A. Part of September. But then from the latter 
part of September on, the business was at a stand- 
still because of the fact that there was a restriction, 
if I remember correctly, on the movement of in- 
ventory out of the place. 

Q. Now how about the short balance of the 
month of May and the month of June? 

A. In May the business lost money because of 
the fact that sales were only roughly $2,465.00. Now 
that is just for the period of time that Mr. Elhff 
operated the business. If I remember correctly there 
was quite a bit of dissension between [167] the 
partners prior to that and I don’t think that the 
sales amounted to very much for the partnership. 

Q. Now as to the month of June? 

A. The sales for the month of June were ap- 
proxunately $6,500.00. 

Q@. And what was the profit, if any? 

A. YT wouldn’t want to hazard ascuess Gi Tgeiue 
there was a loss. 

There was a loss? m Yes 

And ean you approximate it? 

No, I can’t. at this time. 

Subsequent to October 10th, 1953, what was 
the expense of the business? 

In October, the sales were roughly $3,060.00. 


O-oe 


4 
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Q. And they lost money? 

A. Oh, I wouldn’t know, but I would hazard a 
guess that it lost it. 

Q. Well, what was the operating expense? 

A. Well, when I speak about warehousing ex- 
pense, I am speaking about the charges that Mr. 
Elliff would pay to the warehouse company which 
would include the salary of the bonded warehouse- 
men. 

Q. That was Mrs. Barnhart? 

A. Whoever it might be, there were others, 1168] 
if I remember correctly, than Mrs. Barnhart. 

Q. Before her? A. Before her. 

Q. And what was the operating expense then? 

Mr. Shapro: For the month of October? 

Mr. Jacobs: Yes. 

The Witness: I have a record here of the bills 
from the Douglas Guardian for $337.21. Warehouse 
salaries for the month of October were none. Auto 
and truck expense for that time were $178.00, rent 
Was $252.00, travel expense for salesmen or Mr. 
Elliff, or for somebody to get out on the road and 
try to move the merchandise, was $169.25. 

The telephone bill during the month was $227.82, 
stationery was $1.03, insurance $46.00 and a quar- 
ter, and interest and bank charges that were en- 
tered during the month came to approximately 
$380.00. 

Q. Have you enumerated all of the operating 
expenses ? 

A. I was paid $300.00 in fees in October, mis- 
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cellaneous expense amounted to $60.00. Offhand I 
would say that those were substantially most of the 
operating expenses during the month. 

Q. Now you haven’t, I observe, included any- 
thing in the way of salary to Mr. Elliff. Was there 
any ? 

A. Well, in a sole proprietorship, Mr. Jacobs, 
you don’t consider what the sole proprietor draws 
out, [169] 

@. I had in mind the terms of the trust agree- 
ment which you have read, have you not? 

A. Yes. It allowed Mr.—if I remember cor- 
rectly it allowed a drawing by Mr. Elliff of $400.00 
a month plus that the business was to pay for his 
automobile expenses and traveling around as part 
of the selling expense. 

Q. Did he draw $400.00 a month for that month 
or what did he draw, 1f anything? 

A. In October I have two entries totalling $9,- 
816.00 and fifty seven cents. But there are a couple 
of office receipts by journal entries amounting to a 
couple of hundred dollars which I had to cheek 
back and see what the entries are for. 

Now it’s very possible, as I say, that just because 
it’s put in as his drawing account, it might have 
been put in for a specific purpose, because JI do 
know that—this may be getting a little bit ahead 
of myself—I also had the records of Mr. Pasquinelli 
at the time that his capacity as trustee was termin- 
ated and for the period of time that Mr. Pasquinelli 
was the trustee, Mr. Elliff drew over that period 
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of time substantially less than the $400.00 a month 
average. 

@. What did he average? 

A. Iwill see if I can get that, a copy of that 
audit. From October 8th, 1953 to March 23rd, 1954 
Mr. Elliff drew the sum—the sum was charged to 
him of $1,423.55. So you take October, November, 
December, January, February, times [170] five is 
that $2,000.00. So his drawings for that period of 
time were substantially less. 

The Court: I didn’t get that. From what period? 

The Witness: From October 8th, 1953, to March 
23rd, 1954. 

Mr. Jacobs: Q. What was the extent of the 
business in November, 1953 ? 

I am not going too far with this, your Honor, L 
just want a couple of representative months. 

The Witness: Well, you have got all the months 
so far. The sales for November of 1953 was $7,- 
O77.05. 

Mr. Jacobs: Q. Did the business make money 
during that month? 

A. I would have to hazard a guess and say no. 

Q. Well, have you any figures showing what it 
spent during that time on current operations? 

A. Yes, I do. 

Q. Now don’t give us unless counsel wants it in 
detail, but can you give us the over all figure? 

A. No, I have to look at the individual ledger 
Sheets, Mr. Jacobs. 
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The Court: Counsel, you said he lost money in 
November. Now if counsel wants—— 


Mr. Jacobs: He said he would hazard a guess. 


The Court: But he told us before he lost [171] 
money in November. 


Mr. Jacobs: Q. All right. Did the business ever 
make any money during any month after October, 
according to its records, October of ’53? 


A. There again I would have to hazard a guess, 
Mr. Jacobs and say no, because after I prepared, 
you know, took the figures for the income schedule 
for 1953, the only other connections that I ever had 
with books of account were in the auditing of Mr. 
Pasquinelli’s records, or else as you remember, 
when I checked with you about making Mr. Eliiff’s 
income tax return for 1954. And at that time, as I 
told you, the business, naturally, the business being 
taken away from, suffered a substantial loss for the 
vear 1954. But I did not go back and analyze 
whether he had made any money month by month. 
I was just interested in tving matters up for the 
year. 

Q. Well, you eventually did audit the records of 
the business just prior to this bankruptcy, did you 
not? 

A. You mean did I actually physically audit 
them before he was put into bankruptcy ? 


OO Yes. A. No. As I said 


Q@. What did you do in that connection? 
A. The last connections I had with Mr. Eliff, 
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as a client, was that I prepared his 1953 tax return. 

Q. J understand. [172] 

A. And set up the books of account for 1954. 
And then it was a case of auditing Mr. Pasquinel- 
li’s records as trustee. 

@. And did you not prepare the records that 
were subsequently used in his bankruptcy? 

ie No. 

Q. You had no hand in preparing the schedules? 

A. No. I am almost positive they were prepared 
by Mx. Pasquinell1. 

Q@. When the trustee in bankruptcy was ap- 

pointed and qualified, he employed you, did he not? 
ete ite did. 

@. As an accountant. And did you not at that 
time examine the records of the business to deter- 
mine—of the Pine Supply Company—and have Mr. 
Elliff personally determine what his financial con- 
dition had been at these various periods of time 
that we have just been mentioning? 

Mr. Shapro: You mean month by month, the 
same months that you mentioned ? 

Mr. Jacobs: Yes. 

The Witness: No, I did not determine them 
month by month. 

Mr. Jacobs: Q. I see. Now were you advised at 
the time of the attachment that Mr. Elliff has men- 
tioned which terminated the business, do you know 
about when it happened? 

A. No. You mean the attachment of July 10th, 
around July 10th? [173] 
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Q. In June of 754? 

A. No, I was not notified at the time. 

Q. Did you subsequently examine the records 
to determine what the condition—for anybody—de- 
termine what the condition of the business was at 
the time when it was closed down finally? 

A. Yes, & didk 

Q. Now, did you compile the figures showing the 
condition of the business at that time ? 

A. No. The only figures that I compiled and 
used were the ones which were used in compiling 
My. Elliff’s income tax return in 1954. 

@. I see. Well now can you tell us whether the 
business made or lost money in 1954? 

A. The business lost money in 1954. 

Q. How did its expenses in 1954 compare with 
its expenses prior to October 6th, 1953? 

A. It was not—the expense was not even as fav- 
orable. 

The Court: When? 

The Witness: In 1954, the expenses of the busi- 
ness was not as favorable as it was prior to Octo- 
ber the—what did you say, October 6th? 

Mr. Jacobs: Q. October 6th. A. 1953. 

Q. You spoke of having attending conferences 
in the plural [174] between Mr. Elliff and repre- 
sentatives of Twin City Company? A. “vane 

Q. Now what was the first of the conferences 
in that nature that you have attended and where 
was it? 

A. Well, the one that I first definitely remember 
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was the one that took place up in the Twin City 
Lumber Company offices in San Francisco. 

Q. And when was that? 

A. It was, as far as I can remember, it was in 
the latter part of August, 1953. 

Q. Let me ask vou, to carry your mind back to 
May of that year and specifically the first few days 
of May of that year. 

A. I testified, Mr. Jacobs, that I was not em- 
ployed by Mr. Elliff until 

Mr. Shapro: July. 

The Witness: Until the latter part of June or 
the beginning of July, 1953. 

Mr. Jacobs: Q. I see. So you did and you say 
that you attended the first of them that you can 
recall, you think, in August? A. Yes, sir. 

®. What part of August, so we can get a little 
more specific? 

A. Oh, I am pretty sure it was the latter part 
of August. 

Q. And who was there? 

A. Myr. Ramsey was there, part of the time, I 
think, and Mr. Collins was there 5] 

@. You are waving your hand back and forth, 
mut that doesn’t register on the record. 

A. People were walking in and out of the little 
room we were sitting in. But I know very definitely 
that Mr. John Hunter was there. 

Q. At all times? ‘A. “Wess sin’, 

Q. And were the financial affairs of the busi- 
ness, of the Pine Supply Company, discussed on 
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that occasion ? A. They were. 

Q. And what was said and by whom in that re- 
gard ? 

A. One of the subjects diseussed generally was 
the inability of Mr. Elhfft to make payments on his 
account on their due date. 

At that time Mr. Elliff and I had been working 
on plans to—— 

Mr. Shapro: If your Honor please, we are ask- 
ing for a discussion, not for a history. 

The Witness: Well, this all goes into the dis- 
cussion, Mr. Shapro. 

Mr. Shapro: But your discussion—if I may make 
an observation, your Honor, the question called for 
what was said and by whom. 

Mow Jaeobs: That is tre, itedid. 

The Witness: All right. [176] 

Mr. Jacobs: @. Now were these matters that 
you have just mentioned discussed at that time, 
the history of the business in making payments to 
Twin City? A. ‘THenseriohit: 

Q@. They were? A. They were. 

@. Who brought up that point? 

A. If I remember, Mr. Hunter did. 

Q. Iscee. The experience that he had had in re- 
celving payments from Pine Supply Company? 

A. That’s right. And I think one other thing 
was brought up was the fact that upon at least one 
oceasion or more the checks which had heen sent 
in by Pine Supply Company had been dishonored 
when they were presented to the bank. 
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Q. Now, who spoke of that? 

A. If I remember correctly, Mr. Hunter did. 

Q. I see. Now what else was said and by whom 
regarding the financial condition of the Pine Sup- 
ply Company ? 

A. I remember remarking to Mr. Hunter among 
other things that I would try to see that Mr. Elliff 
did not send him another bad check. 

@. Now was there any discussion at that time 
concerning any new arrangement or any arrange- 
ment for taking care of the mdebtedness of Pine 
Supply Company? A. There was. [177] 

Q. Twin City. And what was said in that con- 
nection at that interview? 

A. Well, I remember telling Mr. Hunter that 
Mr. Elliff and I had been working on plans whereby 
we would put up the inventory which at the time 
was secusing the Twin City account under the terms 
of this warehousing agreement and at the same 
time try to work out an arrangement where the ac- 
counts receivable of the business would be factored. 

The Court: Would be what? 

The Witness: Would be factored. In other 
words, they would be either sold to a financing 
agency with recourse in the accounts would be un- 
collectible or without recourse. And that then if we 
could make some arrangement with the Twin City 
Lumber Company and finance the stock in trade, 
which represented approximately the amount of 
money that Mr. Elliff owed to the Twin City Lum- 
ber Company, and pay in effect pay the accounts 
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payable, as J like to call them, with a note that 
could be paid over a period of time, I think the 
business could develop enough volume to gradually 
bail itself out of the hole it was in. And since the 
prospects for business down in the San Jose area 
weren't particularly good, that the business could 
actually realize its potential. 

Mr. Jacobs: @. Is this what you told Hunter? 

A. That was the general terms of the plan that 
I had outlined at that meeting. [178] 

@. And what was the oceasion for your making 
these remarks to Mr. Hunter? 

A. Well, as I say, Mr Elliff and I went up to 
this meeting because of the fact that the Twin City 
Lumber Company at that time was very unhappy 
about Mr. Elliff’s performance records as regarded 
payments. 

@. Well, was anything said at that meeting in 
the nature of a demand for payment by Mr. Hun- 
ter or by Mr. Ramsey or by Mr. Collins? 

A. I ean’t remember who said what about a de- 
mand for payment. But the general impression that 
was given to Mi. Edliff and myself was the arrange- 
ments and more or less haphazard method of pay- 
ment that was being paid up to that point was not 
going to be tolerated any further. 

@. Was anvthing said at that time abow? Mie 
continuation of the May agreement as to whether it 
was to continue in effect or was not? 

A” Notas such: 
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Q@. What was said in that connection, if any- 
thing ? 

A. Mr. Elliff at the time had some—had a bank 
order of moving on file with the Twin City Lumber 
Company and he was informed—I don’t remember 
which gentleman told him that, I think it was Mr. 
Hunter—that no further shipments were going to 
be made to him, that the order that he had on file 
at the molding mill was not going to be shipped 
until something else was worked out. [179] 


Q. Now what was said about ‘‘Something else,” 
was that defined ? 

A. It was Mr. Hunter himself, he did not define 
its 

Q. Who did? 

A. But as I said before, when we were talking 
about this ‘plan of possible consolidating all the 
debts and seeing if we could in effect finance the in- 
ventory, Mr. Hunter asked me how long I thought 
that it would take before we could possibly pay off 
this obligation. I remembered telling him three 
years. 

Whereupon Mr. Hunter said they could not ac- 
cept any longer payment than one year. I remember 
distinctly saying that if one year was all the time 
that Pine Supply Company could get, it was my 
recommendation that to my client to just wind up 
matters right then and there because it was a physi- 
eal impossibility to pay off the amount owing to the 
Twin City Lumber Company in one year. 
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@. Have you told us all that transpired at that 
interview ? 

A. As much of it as f definitely can remember, 
Mr. Jacobs. The rest was just general discussion 
about the lumber business in general and the Pine 
Supply Company business conditions in particular. 

@. Was there any discussion about taking care 
of the bad checks that you referred to? 

A. Well, at that time I think that all the checks 
that had been dishonored had been later on re-pre- 
sented to the bank and honored. [180] 

Q. Up to that time? A. Yes, sir. 

Q. Now vou continued as auditor of that busi- 
ness until the end of the year, I take it? 

Ae ees eh. 

@. And tell us whether there were any other 
dishonored checks subsequent to that interview? 

A. There were. There were several of them in 
September. 

@. Several in September? A. Yesieae 

Q. Can you tell us the amounts of those? Of 
eourse, I am referring to checks that were given to 
Twin City Company. 

A. These cheeks, as far as I could determine, 
were never honored. By honormg I mean solely 
being presented to the bank and payment being 
made on them. The disposition looks different. 

The Court: Lct’s take a recess at this time un- 
til two o’clock. [181] 

(Whereupon recess was taken until 2:00 
o’clock p.m. of the same day.) 
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resumed, previously sworn. 


Direct Examination 

Mr. C. Huntington Jacobs: Q. Mr. Baum, sub- 
sequent to this, the taking of this account with Mr. 
Ramsey in September of 1953, did you have any 
other interview with Mr. Ramsey? 

Mr. Shapro: If your Honor please, I am going 
to object to the form of the question, to the use of 
the words ‘‘taking of account”. It ealls for the 
conclusion of the witness and assumes a fact not 
in evidence. 

The Court: Well, it does. 

Mr. Jacobs: J will withdraw it. 

The Witness: JI didn’t mean it that way at all. 

Mr. Jacobs: Q. Subsequent to the interview 
that you have reterred to that you had with Mr. 
Ramsey during which the accounts of the business 
Were examined, which JI understand occurred in 
September of 1953, did you have have any inter- 
view with Mr. Ramsey? 

A, Why, I saw Mr. Ramsey a few days later, 


Q. Where? 

A. At Mr. Elliff’s place of business. 

@. And who was there? A. My. Elliff. 
@. Besides Mr. Ramsey and yourself? 
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A. Yes. 

Q. Now was anything said at that time about a 
new arrangement between Twin City Company and 
Pine Supply Company or Mr. Elff? 

A. No. I think the occasion that I saw Mr. 
Ramsey next is when he came down and gave Mr. 
Eiliff orders to close the warehouse up. 

The Court: When was that? 

The Witness: Oh, your Honor, I’d say within 
a very few days after the evening that we had spent 
going over the accounts receivable and accounts 
payable that I testified to before. 

The Court: Well, that is the end of September, 
tee it;? 

The Witness: Yes, sir, just around the end of 
September. 

Mr. Jacobs: @. And it was still in the month 
of September, was it? 

A. I am pretty sure it was, Mr. Jacobs. It was 
right around the end of the month. 

Q. And after that—well, withdraw that ques- 
tion. 

Was any discussion had at that time about the 
financial condition of the business or the intentions 
of Twin City Company regarding it? 

A. Well, if I remember correctly, Mr. Ramsey 
came down and said that he was—and gave Mr. 
lift instructions to release [183] the employees 
and to close the warehouse up, and that until some- 
thing could be worked out, the warehouse was going 
to remain shut. 
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Q. Now was anything said about what could be 
worked out at that interview? 

A. I don’t think at that particular time it was. 
There was nothing said about it. 

Q. Was any subsequent discussion had about 
that? | 

A. Yes. I think that after Mr. Elliff notified the 
employees, we went over to the Hester Branch of 
the Bank of America. 

@. Now who is “we? 

A. Mr. Elliff, Mr. Ramsey, and myself. And I 
think our visit over there was to straighten out 
something about a check which had been given to 
the Twin City Lumber Company and upon which 
payment had been refused by the bank. 

@. I see. Well, what occurred on that occasion 
at the Hester branch? 

A. The conversations that Mr. Elliff and Mr. 
Ramsey had with the manager of the bank, I was 
not a party to. 

@. You were there after that? 

A. We all were sitting in an automobile out- 
side in front of the bank. 

Q. Now who is “We”, then? 

A. Mr. Ramsey, Mr. Elliff and myself. [184] 
While I didn’t pay too much attention to some of 
the conversation, I started late to listen to it—it 
mvolved Mr. Ramsey asking Mr. Elliff or telling 
Mr. Elliff about Mr. Elliff’s possible helping Twin 
City liquidate the inventory and some other things 
which I don’t remember too well now. But the one 
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thing I do remember is that Mr. Elliff finally said, 
“Well, whether you know it or not Twin City Lum- 
ber Company is now in the lumber business in San 
Jose and here are the keys.” 

@. Then what transpired? 

A. Well, Mr. Ramsey told Mr. Elhiff words to 
the effect that Twin City Lumber Company was not 
interested in selling lnmber through the means of 
or the type of distribution outlet that Mr. Elli 
was engaged in. 

Q. What further was said, if anything? 

A. And I don’t remember too much more about 
the conversation after that. But that one point I do 
remember rather distinctly about Mr. Elliff stating, 
“Well, here are the keys, you are now in the lumber 
business.” 

@. Now was there any subsequent discussion in 
regard to the intentions of Twin City Company re- 
specting the Pine Supply Company? 

A. Well, the next discussion I remember very 
definitely was when we went up to Mr. O’Connor’s 
office to talk to Mr. O’Connor about preparing a 
$28,000.00 note. 

@. And before we get to that point may I [185] 
ask you this question? Did you ever have a con- 
versation at which Mr. Ramsey was present regard- 
ing the length of time or regarding the intentions 
—withdraw length of time—regarding the inten- 
tions of Twin City Company and regarding the pos- 
sibility of a new agreement? 

A. I can’t state definitely as to whether that the 
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intentions—the conversation about the intentions 
of the Twin City Lumber Company were mentioned 
at the meeting that I spoke about that wound up in 
sitting in the automobile out in front of the bank, 
or whether it was after that. 

But I do know that at one time Mr. Ramsey had 
made some statement about the possibility if the 
inventory had to be liquidated, that there might be 
a chance of using some of the molding patterns in 
some Eastern shipment that Twin City Lumber 
Company might have to make. 

But I ean’t definitely state just when I remember 
hearing that. 

@. Do you remember any discussion regarding 
the length of time during which the inventory was 
to be tied up, the stock and trade? 

A. Well, the only thing I can say about that, 
Mr. Jacobs, is when My. Ramsey came down—I am 
pretty sure it was on a Friday afternoon—and in- 
formed Mr. Elliff that the warehouse was being 
closed and that Mr. Eljiff should release his em- 
ployees. [186] 

Some remark was made to the effect that it was 
going to be—stay closed until either some working 
arrangement, some definite working arrangement 
eould be worked out, or else that the inventory it- 
self was to be liquidated to satisfy the debts of Mr. 
Elliff to the Twin City Lumber Company. 

Q. Now who made that remark? 

A. Mr. Ramsey. 

Q. And is it your recollection that that was 
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made at the time when Mr. Ramsey did come in and 
directed that the warehouse be closed ? 

A. Well, it was either made, as I say, then or 
very probably during this conversation that took 
place while we were waiting in the automobile out- 
side of the Bank of America. 

Q. I see. The same parties, I think you said, 
were present on both occasions ? A. “Wéesyiem: 

Q. Now all of these conversations that you have 
talked about were prior to the 6th of October, were 
they not? A. That is correct. 

Q. That is, of 1953. Now on the 6th of October, 
1953, did you have a conference with Mr. Elliff, 
Myr. Ramsey, and Mr. O'Connor? 

A. Well, I know that I had—I was present at 
a meeting in Mr. O’Connor’s office. Now as to 
whether it was on the 6th of October or not, I am 
not sure. [187] 

The Court: Who was there? 

The Witness: Mr. O’Connor, Mr. Ramsey, Mr. 
Yeliff and myself. 

The Court: And what was discussed at that con- 
ference? 

The Witness: The first matter that was diseus- 
sed was the preparation of a note in the sum of 
$28,000.00, which Mr. Elliff and his wife were to 
sign in favor of the Twin City Lumber Company. 

The Court: And was another subject discussed 
at that conference? 

The Witness: Well, besides the amount of the 
note, I remember there was some discussion about 
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the length of time that Mr. Elliff would be allowed 
to make payment on the note. 

Mr. Jacobs: @. Was there any discussion re- 
garding a trust agreement? 

A. JI think that the subject of the trust agree- 
ment was brought up, but after a few minutes of 
discussion about it, Mr. O’Connor said that he was 
not conversant with the chain of events that led up 
to it and that he suggested that we wait and speak 
to Mr. Pasquinelli personally. 

Q. Now in this discussion regarding the trust, 
did Mr. Ramsey take part? 

A. J would say that he did, Mr. Jacobs, but the 
discussion was very brief. 

Q. Were any of the terms of the trust [188] 
agreement that was suggested, were they discussed 
during this brief 

A. J don’t think so. I think that the conversa- 
tion regarding the trust agreement was very gen- 
eral about preparing a trust agreement to secure 
Mrs. Lannin’s guarantee on the note, which Mr. and 
Mrs. Elliff were going to sign in favor of the Twin 
City Lumber Company. 

Q. Well then, was any subsequent discussion 
of that subject had in your presence? 

A. There was. Hither the following day or the 
day after that, as I say again my memory isn’t 
quite exact, we did have a meeting in Mr. Pasquin- 
elli’s office. When I say “we” there was Mr. Elliff, 
myself, Mr. Ramsey, and Mi. Pasquinelli. 

Q. And what was discussed at that meeting? 
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A. The item of discussion was the trust agree- 
ment that was to be written up. 

Q@. And did Mr. Ramsey take part in that dis- 
cussion ? A. He most certainly did. 

Q. Now what part did he take in it? 

A. Well, one part I remember specifically was 
that he stated that the Twin City Lumber Company 
insisted upon some trustee handling the funds of 
the business as that they were not very much inter- 
ested in getting into any kind of arrangement where 
Mr. £1nf€ would be able to sign the checks. 

@. Did he say anything else in regard to the 
trust agreement that you reeall? [189] 

A. Yes. There was a general discussion as to 
how much or what percentage of the gross receipts 
of the business. In other words, the proceeds from 
the sales of the stock in trade was to be withheld by 
the trustee in order to make the payments as they 
became due under the terms of the note that I have 
just spoken about. 

Q. Did Mr. Ramsey make any suggestion or 
make any statement in that regard as to what he 
wanted ? 

A. JI think at the time that Mr. Ramsey iad 
mentioned a figure of somewhere in the neighbor- 
hood of twenty-five per cent or better as the amount 
that should be withheld from the gross receipts of 
the business. 

But after a general diseussion up there the 
amount that was settled on was twenty per eent be- 
eause everybody came to the conclusion that the 
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twenty five percent withheld would be too much to 
expect to take out of the general funds of the busi- 
ness and still allow it to operate. 

@. Now you have read the trust agreement, have 
you not? A. Not recently, Mr. Jacobs. 

@. We have it in evidence here. 

The Court: Here it is. 

Mr. Jacobs: Q. Thank you, sir. I am showing 
you Exhibit 7 and ask you to look at that briefly and 
tell me whether that is the document that was under 
discussion at that Pasquinelli meeting. [190] 

The Court: Counsel, how could he say whether 
if was or not, the document wasn’t in existence at 
that time. 


Mr. Jacobs: Q. Of course, you are right, your 
Honor, an oversight on my part. 

Have you looked at that document briefly ? 

A. I just started to look at it, Mr. Jacobs. 

Q. Will you please examine it first and I will 
ask my next question. 

Do you see any provision in that document, the 
subject matter of which was not discussed at that 
meeting ? A. Not offhand, Mr. Jacobs. 

Q. What? A. No. 

@. Are we to understand then that all of the 
terms that you find in that document were dis- 
cussed at that meeting? 

Mr. Shapro: I object to that question, 1f your 
Honor please, upon the ground it is leading and 
Ssugeestive and also it calls for the opinion and con- 
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clusion of the witness, all the terms of the agree- 
ment. 

The Court: Sustained. 

Mr. Jacobs: Q. Let me ask you specifically, Mr. 
Baum, regarding this provision in the agreement 
for the payment of obligations of the business, it ap- 
pears on page 4 and reads, 

“That in order to alleviate as much as possible the 
manual work involved in the administration [191] 
of this trust, it is agreed that the trustor and/or his 
accountant shall submit to the trustee the proper in- 
voices and vouchers along with checks drawn by the 
trustor in payment thereof—the said checks to be 
drawn upon the trustor’s personal account—and in 
order to forestall the possibility of attachment or 
other levy upon the said account, the said checks 
to be certified—and in turn, the said trustee shall 
deposit from the trust account into the account of 
the trustor sufficient monies to honor the said 
checks, and the trustee shall thereupon mail the 
checks to the person entitled thereto.” 

Was there a discussion at that meeting about 
the inclusion of such a clause in the trust agree- 
ment ? 

A. There was, Mr. Jacobs, because it was my 
suggestion that such be done. 

@. And was there any discussion of the oc- 
easion for including such a clause in the agree- 
ment? 

A. There was because at that time there were 
several creditors of Mr. Elhff’s who were rather 


Tawvin City Company, et al. 251 


(Testimony of Joe N. Baum.) 

insistent in their demands for payment. Particu- 
larly there was one, a lumber company up North, 
and that obligation was one that had been incurred 
by the partnership and as yet had not been paid. 

Q@. You mean the Abbott Lane partnership, do 
you? A. That is correct. 

@. And was there discussion at that meeting re- 
garding the giving of notice to creditors? 

A. There was. 

@. And what was said and by whom at that 
meeting in that regard? 

A. Well, I remember Mr. Pasquinelli stating 
that in order to fully comply with the California 
law that a notice should be given to ereditors re- 
garding the assignment of interest in the inventory 
and also the receivables. And after that there was 
a general discussion—I do not remember which 
party said what—but it was generally agreed before 
the meeting came to an end that there would be no 
such notice given to creditors. 

@. Well, did Mr. Ramsey take part in that dis- 
cussion ? A. I believe Mr. Ramsey did. 

@. Did he express any dissent to that conclu- 
sion that you have mentioned? 

A. Well, f£ can state, Mr. Jacobs, is that at the 
end of the discussion that everybody was in agree- 
ment that no notice would be given to creditors. 

Q. You continued to be the auditor of that busi- 
ness until the end of the year, you have said? 

A. That is correct. [193] 

@. Was any notice, to your knowledge, ever 
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given to creditors of the discussion of the execution 
of a note or of the execution of the trust agree- 
ment? A. Not to my knowledge. 

Q. I mean notice in any way, manner or form, 
by letter or by recording or any other manner? 

A. Not to mv knowledge. 

Mr. Jacobs: Liay I have just a moment to con- 
sult this rather voluminous file? [{ won’t take me 
more than a minute. 

The Court: We have been going steadily since 
1:30. We will take a recess. 

(Recess. ) 

Mr. Jacobs: I believe I can say, your Honor, 
that it is stipulated that this group of documents, 
which includes Plaintiff's 4 for Identification, your 
Honor, the open account of Twin City Company. 

Mr. Shapro: Mr. Jacobs, if there is going to 
be a stipulation, let’s not use the word “open= 
because I am not going to stipulate to the use of the 
word ‘‘open.” 

Myr. Jacobs: Let’s say it’s a page of the accounts 
receivable ledger, pages A and B of the accounts 
receivable ledger. 

Mr. Shapro: Of what? 

Mr. Jacobs: Of an account between Pine Sup- 
ply Company and Twin City Company. [194] 

Mr. Shapro: Of an account, not the account. 

Mr. Jacobs: Of an account. 

Mr. Shapro: Then I will accept the amendment. 

The Court: Gentlemen, don’t you think we could 
move along a little faster? If you are going to put 
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something in by stipulation, let’s not be so slow. 

Mr. Jacobs: I beg your Honor’s pardon. Com- 
mencing with the date May ‘th, 1953, and ending 
the final date of April 26th, 1954, that is offered 
in evidence as the Trustee’s Exhibit next in order, 
that is, the ledger sheet and all of the accompany- 
ing vouchers. 

The Court: I suggest that as it is presently 
marked Plaintiff’s Exhibit 4 for Identification that 
we admit it in evidence because the invoice is on 
the top, the first sheet of that. All right, it may be 
admitted in evidence. 


(Thereupon the foregoing ledger sheet was 
admitted and marked as Plaintiff’s Exhibit No. 
4 in Evidence.) 


Mr. Jacobs: And it is also stipulated, your 
Honor, I take it, that this document that I now 
hold there is a photostatic copy of the account kept 
by Twin City Company of the deals between itself 
and Abbott Lane Company and we offer that as 
Trustee’s next in order. 

The Court: Exhibit 12 admitted. 


(Thereupon the foregoing document was ad- 
mitted and marked as Plaintiff’s Exhibit No. 
feet 95 | 


Mr. Jacobs: We obtained a transcript from the 
records of Twin City Company regarding a ware- 
house account. 

Mr. Shapro: Do you have it? 

Mr. Jacobs: And Mr. Baum has the sheet. 
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Mr. Shapro: Let me see it. All I have to do is 
look at it. 

Me. Jacobs: I think he has the original. 

Mr. Shapro: He probably has. 

The Court: This is a case gentlemen that iulus- 
trates the possible advantages of pretrial. Rather 
than to go into Court, it could have been determined 
by pretrial or by deposition, as we would save a 
lot of time. 

Mr. Jacobs: That is appreciated, your Honor. 
I ought to say in behalf of all the counsel here, 
your Honor, that my own notice of this thing was 
received upon my return of trying another matter 
in Fresno. I got notice of it—not through any fault 
of opposing counsel or the Court or anybody else, 
but by force of circumstances—I got my first notice 
of it approximately three days before the date of 
trial. 

So that the time for preparation on the part of 
the trustee was correspondingly restricted. 

I now hold what is stipulated to be an accurate 
transeript of the account left by Twin City Com- 
pany which demonstrates its warehouse account, is 
that correct? 

Mr. Shapro: That is correct. [196] 

Mr. Jacobs: Covering its dealings with Pine 
Supply Company. I offer this as the Trustee’s Ex- 
hibit next in order. 


The Court: Yxhibit 13 in Evidence. 


(Thereupon the foregoing ledger page was 
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introduced and marked as Plaintiff’s Exhibit 
No. 13 in Evidence.) 

Q. (By Mr. Jacobs): Mr. Baum, at the time 
of the October transaction, that is to say, on Octo- 
ber 6th, that was at the beginning of it, 1953, do 
you know what specifically what checks had been 
issued by Pine Supply Company or by Mr. Elleff 
to the order of Twin City Company which have not 
been paid and were still held by that company? 

A. My—to the best of my knowledge there were 
three checks. 

Q. And what were they? 

A. There was one for $741.26; one for $7,310.98; 
and one for $2,500.00. 

@. Has any of those checks ever been paid? 

A. No. 

The Court: I don’t understand what you are 
talking about, counsel. Are you going back to the 
meeting at the bank? 

Mr. Jacobs: No, sir. We are referring now to 
the time when this transaction, this note and deed 
of trust transaction occurred. 

The Court: It involved $10,000.00 worth of bad 
checks? [197] 

Mr. Shapro: The witness will identify them, 
your Honor. 

The Court: And it involved this note of 
$28,000.00 ? 

Mr. Shapro: Correct. 

Q. (By Mr. Jacobs): Now during the time that 
you served as an auditor for the firm, was any of 
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these checks ever returned to Mr. Elhff? 

A. Not to my knowledge. 

@. Now subsequent to the October transaction 
—withdraw that. 

Hirst [ want to ask you this question. Did you 
have any correspondence subsequent to the October 
8th conference in Mr. Pasquinelli’s office at which 
Mr. Elliff and Mr. Ramsey were present? 

A. “Raid. 

Q. Where did that take place? 

A. It took place in a restaurant over near San 
Rafael, either the Venetia Palms or Richfield Arms. 
It’s a restaurant—hotel—motel and swimming pool 
a little ways past the Golden Gate bridge. 

0. “¢By Mt. Shapro): Bermuda Palit 

The Witness: Bermuda Palms. 

@. (By Mr. Jacobs): And who was present? 

A. Mr. Ramsey, Mr. Elliff, and myself. 

@. Did you go over to that conference with Mr. 
Elhitt ? ae Tediadee is) 

Q. Now were any documents taken by yourself 
and Mr. Elhff to Mr. Ramsey on that occasion? 

A. There were. 

Q. What were they? 

A. If LT remember correcily, the trust agreement 
and the promissory note, and the letter of trans- 
mittal. 

The Court: <A letter of what? 

The Witness: Transmittal. 

@. “(By Mredacobs): Andewhat was done wali 

those documents ? 
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A. They were given to Mr. Ramsey for his 
examination. 


And then what happened to those documents ? 
Those documents were to be forwarded to 
Mr. Hunter down in Los Angeles along with one 
other document, which Mr. Elhiff had not brought 
over because he did not have it, namely, a financial 
statement of Mrs. Pearl K. Lannin. The conversa- 
tion resolved itself into the fact that since Mr. 
Fiff still had to attain the financial statement from 
Mrs. Lannin and since I had to go down to Los 
Angeles on some personal business, that both of 
us was to take all the documents down [199] there 
and deliver them to Mr. Hunter since we would 
eet down there and be able to deliver them at least 
as fast, or possibly faster than the mail would reach 
him. 


@. Did he examine them on that occasion? 

Bee Ee did. 

Q. And does that include the trust agreement? 
A. Yes. 

Q. Did you sec him read it? A. I did. 
Q. 

A. 


Q. Was there any discussion about any com- 
munication between Mr. Ramsey and Mr. Hunter 
in the meantime? 

A. The only thing that I remember is that Mr. 
Ramsey looked over the documents and said they 
were in order and he would forward them down by 
mail to Mr. Hunter. 

@. But then it was subsequently decided 

A. It was decided that Mr. Elliff should take 
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them down there and deliver them personally. 

Q. Did the two of you do that? A. We did. 

@. When did you do it? 

A. We delivered those documents on the follow- 
ing Sunday, if I remember correctly. We went 
down to Los Angeles and relatively early on a Sun- 
day morning we drove out to Mr. Hunter’s house 
in Beverly Hills. I sat in the car, Mr. Elhiff went 
to the door of the house. The maid answered the 
door and Mr. Elliff handed an envelope to the maid 
containing the documents. 

Q. Do you know the documents that were in 
the envelope? AP Meswindo: 

Q. And specifically what were the documents 
that were delivered to Mr. Hunter? [200] 

A. There was at least one copy of the trust 
agreement, a signed promissory note, and a finan- 
cial statement of Mrs. Lannin, and some letters 
of transmittal, which I had not read. 

Q. Now, subsequent to that, did you have any- 
thing to do with the warehouse receipts that have 
been mentioned here? A. No. 

Q. You had nothing to do with it. And were 
any purchases made after October of 1953 by Pine 
Supply Company from Twin City Company? 

A. There were. 

Q. And when were they made? 

A. There was one purchase made on November 
20th, 1953, and one purchase made on November 
Zoth, of 1953. 

Q. Was anything subsequently bought? 
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A. No. Those were the only two that 

Q. You mean from Twin City? 

A. ‘Those were the only two that I have a record 
of that were purchased from Twin City Lumber 
Company. 

@. I see. Do you have a record of payments 
made for these purchases? A. Yes, I do. 

Q@. IL will ask you to examine before I consult 
your own records, the records of the Twin City 
Company. I am referring to Exhibit 4. Do you find 
a record of payments for those purchases on Ex- 
hibit 4? [201] 

A. Yes. There are a record of four payments 
on the T'win City records. 

@. And on what days, according to those rec- 
ords? 

A. February 3rd, 1954, $726.83; March 29th, 
1954, $3,170.37; March 29th, 1954-— 

The Court: That is the same day? 

The Witness: $446.25; and April 26th, 1954, 
$1,200.00. 

Q. (By Mr. Jacobs): Do the records of Pine 
Supply Company show the dates of payments made 
by Mr. Elliff, if any, on the $28,000.00 note? 

A. Yes, they do. 

Mr. Shapro: I don’t know that it is necessary 
to go into that. It ean be stipulated that this is the 
document which you gave me. 

Mr. Jacobs: It is stipulated, if your Honor 
please, the document I am now offering, which is 
dated October 6, 1953, is Twin City Lumber Com- 
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pany’s records of the payments received on the 
$28,000.00 promissory note, including the dates and 
amounts of those payments. 
The Court: Are you offering this? 
Mr. Jacobs: Yes, sir. 
The Court: Exhibit 14 in evidence. 
((Thereupon the foregoing Twin City Lum- 
ber Company’s records of payments received 
on the $28,000.00 promissory note was marked 
Plaintiff’s Exhibit No. 14 and received in evi- 
denee.) [202] 
Mr. Jacobs: I think that is all. 


Cross Examination 

Q. “(By MreShapro): Mr. Baum, as I regall 
vour testimony, vou participated with Mr. Ramsey 
in three conferences prior to the execution of the 
promissory note, the deed of trust—correct me if I 
am wrong—namely, a meeting at the office of Twin 
City Lumber Company, San Francisco, in the latter 
part of August, 1953. A. That’s right. 

Q. You said that he was in and out, Mr. Ram- 
sey was not in during the entire conference, as I 
recall your testimony. A. That is correct. 

Q. Secondly, next in order of time, chronolog- 
ically, a meeting about two or three days later in 
San Jose. 

A. No, I didn’t say two or three days later, Mr. 
Shapro. I said that we had a meeting in—I met 
with Mr. Ramsey in San Jose. 

Q@. When was it with respect to the San Fran- 
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cisco meeting of the latter part of August? 

A. Well, I would say it was some time after 
that because I remembered distinctly that the meet- 
ing that I think you are talking about, the one 
that we went over—are you talking about the ac- 
eounts receivable ? 

@. No. In between the very brief meeting, the 
very brief meeting at which the question of the 
payment of the bill or [203] something else being 
done was discussed. Perhaps I am confused as to 
the time. Did that follow the meeting at which the 
books were opened up? A. Td 

Q. It is not my purpose to confuse you nor cer- 
tainly not the Court. What I am trying to ascer- 
tain is: Before you met with Mr. Ramsey and Mr. 
Elliff in the Pine Supply office in San Jose in the 
latter part of September when the books were, as 
you testified, examined or reviewed by Mr. Ram- 
sey, you had how many previous discussions with 
Mr. Ramsey at which, to use Mr. Jacobs’ words, 
the financial condition of Mr. Ellff was discussed ? 

A. I think that I testified that the one—at least 
the one meeting that I was, as I said, I imagine 
it was in the latter part of August. That was the 
one up in the Twin City Lumber Company’s office 
in San Francisco. 

The other meeting I think I testified to, where 
we were sitting out in front of the bank, occurred 
after the time that we sat down and reviewed the 
books. 

@. I realize that, sir. But wasn’t there another 
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short meeting in the office of Twin City Lumber 
Company; it was just the three of you, you, Elliff 
and Ramsey were together? 

A. I don’t remember stating that, Mr. Shapro. 

@. Regardless of whether you said it or not, 
was there such a meeting? [204] 

A. It might possibly have been that I saw Mr. 
Ramsey at times other than the three times that 
I stated. But the only times that I remember any 
definite items of conversation were the ones that I 
testified to. 

Q. Now, tell me, sir, at the meeting at the latter 
part of September, the only persons present were 
you, Mr. Elliff, and Mr. Ramsey, at Mr. Elhff’s 
office ? A. That is correct. 

Q. Now, you testified that you made available 
to Mr. Ramsey the books and records of Pine Sup- 


ply Company? A. That we did. 
®. Now, were the accounts receivable displayed 
to him? A. They most certainly were. 


Q. Were the accounts payable displayed to him? 

A. J remember that we took out the unpaid bills 
and made them available for Mr. Ramsey. 

@. Was the total of those bills given to him? 

A. As far as J remember, Mr. Shapro, a tape 
was made, an adding machine tape was made of 
the unpaid items. 

Q. Do vou have any record of those? 

A. No, because all those records were taken by 
Mr. Ramsey. 

Q. Did you ever give Mr. Ramsey or show Mr. 
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Ramsey at any time a balance sheet of the affairs 
of Pine Supply Company? 

A. No, I do not think I did, Mr. Shapro. 

Q. Now, referring your attention to the meeting 
in the [205] Twin City office in San Francisco in 
the latter part of August of 1953, were any figures 
as to assets or liabilities presented ? 

A. No, there were not. 

The Court: What are you looking for? 

Mr. Shapro: I am looking for the balance sheet, 
December 3ist, 1953, balanee sheet. Here it is. It 
is Exhibit No. 11. 

Q. To your knowledge, Mr. Baum, was a copy 
of what is now denominated as Plaintiff’s Exhibit 
No. 11 ever given to any representative of Twin 
City Lumber Company ? 

A. Not to my knowledge, sir. 

The Court: That balance sheet is December 31st, 
1953, isn’t it? 

Mr. Jacobs: That is after the October transac- 
tion. 

@. (By Mr. Shapro): After the October trans- 
action. And your testimony is, as far as you can 
recall, to your knowledge no balance sheet as of 
any time was ever given to any representative of 
Twin City Lumber Company ? 

A. Not to my knowledge. 

Q@. Now, you mentioned the assets and_ liabili- 
ties of the Abbott-Lane business as of the time of 
its liquidation, and we have as an exhibit a copy 
of the partnership return here, do we not? 
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A. Yes, sir. That was the Federal partnership. 

The Court: I don’t think I have it. 

MaeeShapro:” G ansorry, your Honor 

The Court: Oh, here it is. 

Mr. Shapro: It is an income tax return. 

Q. Now, Mr. Baum, as you testified and as ap- 
pears on Exhibit 9, as of the time of dissolution 
which you state on this return was May 20th, 1953, 
the partnership of Hodes and Elliff previously 
called Abbott-Lane, but as of the time of dissolu- 
tion called Pine Supply Company, had a eapital 
deficit of $2,208.18. 

Now, as I understood your testimony, Mr. Elliff 
paid to Mr. Hodes something in excess of $5,000.00 
for Hodes’ interest in the partnership, isn’t that 
correct ? 

A, Thatis correct: 

@. “Now, just how much did Myr. Ellft page: 
Hodes and when? 

A. Upon the dissolution of the partnership a 
note, or a note on which a balance was still due 
to Mr. Elliff in the amount of $1,500.00 was can- 
celled. That was part of the consideration. 

And then Mr. Elhff signed a note in favor of 
Mr. Hodes calling for regular monthly payments. 
I ean give you the amount of the note if you want. 

Q. Would you please? A. Yes. [207] 

@. And you mentioned this morning while you 
are at it, the terms—or referred to the terms of the 
dissolution agreement and the amount to be paid. 
Do you have a copy of that dissolution agreement? 
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fe No, 1 do not. 

Mr. Jacobs: I can give you that, Mr. Shapro. 

me ohapro: All right. 

The Witness: The note was in the amount of 
33—the balance on May 20th was $3,385.00. 

Seiioy Mr. Shapro):_ 83,385.00, plus the $1,500 
10te that was cancelled, represented thirty-three 
fifteen, namely, the note which Mr. Elliff paid to 
Mr. Hodes for Mr. Hodes’ interest in the Abbott- 
Lane partnership ? A. It’s $4,800.00. 

@. Oh, I beg your pardon. 

A. And then was some additional consideration 
in that the partnership was set up on such a basis 
that the partnership of Hodes and Elliff was sell- 
ing on open account to a business solely owned by 
My. Hodes, and at the same time purchasing items 
also on open account, and the balance due by Hodes, 
as an individual, to the partnership, was consider- 
ably more than the balance of the partnership ow- 
ing to Mr. Hodes as an individual. 

Q. Was that cancelled? 

A. Yes, and that was also cancelled at the time. 

@. How much was that? 

A. To the best of my knowledge, it was several 
hundred dollars. ; 

@. In other words, in addition to the $4,600.00, 
there was an additional consideration of several 
hundred ? 

A. Additional consideration, yes, sir. 

Q. And that makes the total of something in 
excess of $5,000.00 that you mentioned before? 
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ee net 1s cOmtcce, 

My. Shapro: Did you find that agreement, Mr. 
Jacobs? 

Mr. Jacobs: Not yet. 

@. (By Mr. Shapro): In order to expedite it, 
do you recall the provisions of the agreement with 
respect to the measure of this purchase price? 

A. I do. The measure of the purchase price 
ealled for the—you know, the wiping out of the 
eurrent account or transfer accounts hack and 
forth; the cancellation of the $1,500.00 due by Mr. 
Hodes to Mr. Elliff; and the execution of this 
thirty-three hundred eighty-five dollar note. 

@. I understood from your testimony this morn- 
ing that the amount, the exact amount that would 
ultimately be paid to Mr. Elliff by Mr. Hodes as 
a result of this dissolution was dependent upon a 
view of those offers. 

A. It was in the partnership dissolution agree- 
ment. 

Q. Oh, by an act—— [209] 

A. There was a stipulation in there that the 
final amount was to be determined and any adjust- 
ment made when an audit was made. 

Q. Then [I still want to know, if you recall it, 
in the absence of having the agreement, I want to 
know if you can tell me the basis upon which the 
purchase price was to be affected by the adjust- 
ments, disclosed by an audit? 

A. Well, the dissolution agreement was—and the 
figures contained therein were stated from the facts 
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that I have given you on the mutual agreement 
that both parties believed that this was the correct 
price; but if an audit revealed at a later time to 
the parties that the figures they stated were incor- 
rect, then an adjustment was to be made. 

@. Either up or down? 

A. Up or down, yes, sir. 

@. And as I understood your testimony this 
morning, the difference was finally adjusted with 
a matter of a few hundred dollars? 

A. This was not because of adhering strictly to 
the terms of the agreement. What had happened 
was, a few days later, Mr. Elhff 

@. Later than what, sir? 

A. Later than the execution of the original dis- 
solution agreement. Mr. Elhff had, without coun- 
sel, gone up to the office of the attorney for Mr. 
Hodes and signed some agreement [210] stating in 
effect that an audit had been made and the figures 
as stated in the partnership dissolution agreement 
were correct. Mr. Elliff had forgotten about it by 
the time that I started to audit the affairs of the 
partnership. It was upon my advice, stating that 
he had overpaid Myr. Hodes considerably for the 
theoretical equity that he had purchased from Mr. 
Hodes, that payments were—he had then gone to 
Mr. Pasquinelli and Mr. Pasquinelli wrote a letter. 
I don’t remember cither Mr. Hodes or his attorney 
stating that no further payments would be made 
until an audit was completed. 

We had one conference up in Mr. Pasquinelli’s 
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oface that was fruitless. And then upon a second 
conference, Mr. Hodes’ attorney flashed this docu- 
ment with Mr. Elliff’s signature on it. There wasn’t 
much more one could do about it, except, as I say, 
settle up. 

I think the final consideration amount to some 
$300.00 less than called for in the partnership dis- 
solution agreement. 

@. In other words, to sum it up, from what you 
have testified to this morning and this afternoon 
on this particular subject, Mr. Baum, for a deficit 
capital account of $2,208.00 Mr. Elliff actually paid 
over $5,000.00 to Mr. Hodes ? 

A. That is correct. 

Q. Now, Mr. Baum, you testified this morning 
that as of the meeting the latter part of September 
in the office of the Pine Supply Company at which 
the books were looked into by [211] Mr. Ramsey, 
there was approximately $25,000.00 in inventory, 
approximately $25,000.00 in accounts receivable, 
and there was about $2,000.00 in equities in the 
equipment—or you gave the Court the exact fig- 
ures—and there was about $50,000.00 indebtedness, 
is that right? 

A. That is substantially right, sir. 

Q. Now, I show you, Mr. Baum, Plaintiff’s Ex- 
hibit No. 11, which represents a period three months 
later, right? A. Thats rreht. 

Q. And it shows total assets of $43,907.00, that 
is inclusive of accounts receivable, which before re- 
serve for bad debts was $12,000.00. In other words, 
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the accounts receivable had apparently halved in 
that period, is that right? A. Yes. 

@. And the inventories were about the same on 
your estimate of $25,000.00, and the fixed assets 
figure, the gross asset figure is $6,700.00 minus con- 
tracts, finally leaving an equity of about $2,200.00. 

So they were about the same, [ mean, as we testi- 
fied this morning. Now at that time, that is, of 
December 3ist, according to Exhibit 11, the total 
liabilities of Elliff, dba Pine Supply Company, were 
$61,600.00. 

In other words, the assets had reduced by approx- 
imately $9,000.00 and the habilities had increased 
approximately $11,000.00, is that right? [212] 

A. ‘That is correct. 

Q. And yet referring your attention to Plain- 
tiff’s Exhibit No. 10, for the whole year, that 1s, 
from the beginning of the Pine Supply business, 
the operation of Myr. Elliff showed an operating 
loss as per Exhibit No. 10 of only $7,603.00. Could 
you explain that? 

A. Part of it can be explained, Mr. Shapro, to 
the effect that any drawings that Mr. Elliff made 
personally from the business were not coming out 
against the profits. 

Q. Tell me, Mr. Baum, how much Mr. EIliff 
withdrew after September 30th from this business 
and before December 31st? 

A. It probably, since 

Q. After the latter part of September when you 
had this meeting, down to the end of the year, 
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within the last three months, we’ll say. 

A. Oh, he might have withdrawn twelve or thir- 
teen hundred dollars, something lke that. Here, 
you ean add this. There is $4,900.00 here plus 80— 
well, that is roughly $810.00, so it’s $4,000.00 — 
$1,900.00 to the end of the year. In other words, 
take the $4,900.00, subtract from it roughly $810.00. 
He drew out to that total. 

©. Do you shown an increase—are you able to 
tell from the books how much his indebtedness in- 
ereased from the end of September to the end of 
December of ’53? 

A. Well, the only thing I can say night off bat, 
[213] My. Shapro, is that the accounts payable in- 
creased where some of the notes and fixed obliga- 
tions decreased. 

@. In other words, the obligation to Twin City 
umber Company, which, as of October Ist, let’s 
say, was $28,000.00, approximately had been re- 
duced by December 81st to $25,500.00 ? 

A. That is correct. 

Q@. And the obligation of Mrs. Lannin about 
which you testified, $7,000.00, was still owing? 

A vat s right. 

Q. But there is still a drop of approximately 
$9,000.00 in assets and an inerease of liabilities of 
approximately $11,000.00. 

A. Wait a minute, wait a minute. Another point 
that might be, My. Shapro, is on this inventory val- 
uation, and if I remember correctly, instructions 
were given to Mr. Eliff at the time the inventory 
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was to be taken, to take the inventory, physical in- 
ventory, on the basis of cost or market, whichever 
was lower. Now, it is very possible there that the 
inventory figure might, on a book value basis, be 
higher. 

But as far as for tax purposes, the inventory, 
because of items that didn’t move or might have 
been damaged or spoiled or something like that, 
were written down to a more realizable value. 

Q@. The inventory figures on Exhibit 11, the 
December 31st balance sheet, had still taken the 
book value at cost? [214] 

A. I said cost or market. 

Q. Which way; you tell me which it was then. 

A. I didn’t take the inventory, Mr. Shapro. 

@. Show me from the books whether it was 
taken at inventory or cost. 

A. The inventory, you couldn’t ask me that, be- 
eause I was not present at that time. All I was 
given was an inventory figure. 

Q. Was there a continuing inventory in the 
general ledger? 

A. No. There was not a perpetual inventory 
kept in the general ledger. ‘Those records were 
kept by the manager of the field warehouse. 

@ .Now, tell me, Mr. Baum, when this inven- 
tory was taken in the form that you have described 
by reviewing the warehouse records between you 
and Mr. Ramsay and Mr. Elliff, which again was in 
this meeting at the latter part of September of 
1953—do you recall that? 
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A. I recall going over. 

Q. You testified this morning that the inventory 
figures were based upon the warehouse receipt data 
which the warehouse man gave you and which you 
did not have, were not able to retain, right? 

A. I had no control over it at all. 

Q. Isn’t it a fact, Mr. Baum, that at that time— 
and I [215] am referring now to the end of Sep- 
tember, 1953—there was considerable inventory not 
in the field warehouse? 

A. As far as I remember, Mr. Shapro, that is 
not the ease. a 

@. Well, now, you testified, My. Baum, this 
morning, that as of that time, part of the stock in 
trade which you described was plywood, do you 
recall that? A. That’s right. 

Q. Was there any plywood in the field ware- 
house at the time of this meeting, at the time this 
inventory was taken? 

A. I am pretty sure there was some plywood 
on the floor of the warchouse building. 

Q. Now, in the field warechouse—you know what 
I mean? 

A. That’s right. Anything in the field ware- 
house was supposed to be subject to the terms of 
this warehouse agreement. 

@. Mr. Baum, will you try to answer my ques- 
tion. My question was: To your knowledge, was 
there any plywood in the ficld warehouse at the 
time this inventory was taken at the end of Sep- 
tember ? 


o 
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A. I said to my knowledge, Mr. Shapro, there 
was. 

The Court: What do you mean: to your knowl- 
edge? 

@. (By Mr. Shapro): Did you see warehouse 
receipts, sir, covering any plywood at that time? 

feet think I did. 

@. That is your best recollection? [216] 

A. That is my best recollection. 

Mr. Shapro: In due course, the warehouse re- 
ceipts will be produced, your Honor. 

Q@. Mr. Baum, will you tell us what books Mr. 
Ramsay examined at this meeting in the Pine Sup- 
ply office at the end of September? 

A. The only books of account that were kept, 
My. Shapro, was 

@. i didn’t ask you what was kept. Please just 
tell me what you examined. 

A. There was this book and there was a book 
like this keeping accounts receivable, and a file of 
accounts payable, which were listed on sheets like 
this here (Gndicating). 

@. This book that you referred to is a green 
canvas covered book? 

A. That is right. At the time, though, it was 
in this binder. 

@). But the sheets that are now contained in the 
green canvas were in another binder at the time? 

A. That’s mght. 

@. Will you show me, please, in this book the 
one you have identified, namely, the green canvas 
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covered, the sheet which indicates the indebtedness 
to Mrs. Lannin of $7,000.00? 

Mr. Jacobs: That is assuming a fact not in 
evidence, your Honor. It hasn’t appeared so far 
that the $7,000.00 was shown by that book. [217] 

The Court: He has asked him to show it to him. 

Mr. Shapro: The witness shows me a ledger 
sheet headed ‘Pearl K. Lannin,” with a date, De- 
cember 3lst, 1953, a journal entry 15, of $7,000.00. 

®. Now, Mr. Baum, are you going to tell me, 
please—will you tell the Court that that sheet was 
in that book in October of ’53? 

A. No, Mr. Shapro, I never said that that sheet 
was in the book. This sheet was in the book, the 
entries on the back side of the sheet weren’t. 

Q. Then I asked you, sir, just a moment ago, to 
show me where in the book that was shown to Mba. 
Ramsay that I had identified as this green sheet 
was shown the indebtedness to Mrs. Lannin of 
$7,000.00. 

Mr. Jacobs: ‘To which I objected at the time 
that it had not so far appeared in evidence that 
the $7,000.00 was shown by that book. 

Q. (By Mr. Shapro): I will ask another ques- 
tion if I may, your Honor. 

My. Baum, did the book which is now bound in 
green canvas and which was shown to Mr. Ramsay 
in the mecting of September, 1953, contain a ledger 
sheet or an entry indicating an indebtedness to Mrs. 
Lannin of $7,000.00 at that time? 

ne 890, 10 did 10. 
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Mr. Shapro: I would like to have this book 
marked [218] for identification, your Honor, be- 
cause we have referred to it. 

The Court: All right. It may be marked De- 
fendants’ Exhibit C for identification. 

(Whereupon the book described was marked 
Defendants’ Exhibit C for identification.) 

The Court: What do you call it, a ledger sheet? 

The Witness: This is a combined ledger and 
journal, sir. 

Mr. Shapro, I think you should make some ar- 
rangements with Mr. Jacobs, because I took these 
books of account from the trustee when I came up 
here. 

Mr. Shapro: I am satisfied that whatever ar- 
rangements are necessary will be made between Mr. 
Jacobs and myself and with the Court’s approval. 

I don’t think there will be any difficulty in view 
of the fact, your Honor, that these books are in 
frequent use because there are a large number of 
actions pending or in preparation on behalf of the 
trustee against various debtors, namely, we do need 
the books of the bankrupt, the records as compiled 
by this accountant. 

Q. Now, Mr. Baum, will you show me what rec- 
ords of any sort were shown to and inspected by Mr. 
Ramsay in this meeting in September, 1953, indi- 
eating the indebtedness of Mr. Elliff dba Pine 
Supply ? 

(Witness hands a group of ledger sheets to 
Mr. Shapro.) [219] 
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@. (By Mr. Shapro): You have handed me a 
croup of ledger sheets, accounts payable ledger 
sheets, ledger sheets which have on the cover page 
the words: “Accounts Payable 1953.” 

Incidentally, in whose handwriting do those words 
appear? 

A. Mrs. Barnhart. The other records that were 
given to Mr. Ramsay as far as I 

Q. Wait a minute. Please, let’s stick to the 
question I asked you. This is what was shown? 

A. As far as I remember, it was. 

Q. Now, Mr. Baum, I just at random picked up 
one item, one of the ledger sheets which runs in 
favor of Durable Plywood Sales. I find entries 
on that sheet commencing with October 31st, 1953. 

A. That is very possible, Mir. Shapro. This is 
the accounts payable ledger for 1953. Now, when 
I say that is what he examined, he could only 
examine the sheets of the record of the transactions 
up to the time he looked at them. 

Q. I asked you, and I repeat now, sir, I want 
you to show me the records of Mr. Elliff that were 
shown to Mr. Ramsay that he examined at the 
meeting in September of 1953. 

A. Very well, Mr. Shapro. Some of those rec- 
ords I cannot produce to the court because they are 
in either my office or the trustee’s office in files. 
There are several batches of invoices, both billing 
to Mr. Elliff’s customers; there are [220] several 
folders of invoices where people have billed Mr. 
Eelliff. When I offered this, it was the accounts 
payable ledger and in there there were sheets that 
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he could have looked at, had he wanted to, because 
they were entries prior to the time that he came 
down. 

Mr. Shapro: Your Honor, in view of what I 
know to be a sharp conflict in evidence, that will 
have to be resolved in connection with this meeting 
of September of 1953, I feel that we are entitled 
to have this witness, and also Mr. Elliff, on cross 
examination, identify and pinpoint the particular 
records which they say were examined by Mr. Ram- 
say. And if necessary, your Honor, and it is, in 
my humble judgment, so important to the case of 
the defendants whom we represent, that the records, 
if they are not here and they are in the trustee’s 
possession, should be brought here, because I am 
quite serious in undertaking to cross-examine both 
this witness and Mr. Elhff in connection with that 
subject before, of course, your Honor hears the 
defendants’ case. I think it is a reasonable request, 
and I am perfectly willing to proceed with cross- 
examination on other lines. But I do want to 
reserve the right and ask your Honor to instruct 
the trustee, the plaintiff, and the accountant, to 
produce tomorrow all of the records which either 
the trustee or the witness has in their possession, 
or under their control, which the witness will iden- 
tify as having been shown to Mr. Ramsay in 1953 
at [221] the September meeting. 

Mr. Jacobs: Well, he is asking for a great vol- 
ume of records. What is the bulk of them, Mr. 
Baum ? 


The Witness: Well, Mr. Jacobs, I cannot go 
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through every piece of paper there and _ state 
whether Mr. Ramsay examined it or not because 
no identifying 

The Court: That isn’t what you are asked to do, 
Mr. Baum. That isn’t the question. The question 
is to give us the ones that were shown to My. Ram- 
say; whether he examined them or not is another 
Teer 

Mr. Jacobs: The ones that were presented to 
him, counsel, I think counsel must mean the ones 
that were presented—that were made available to 
Mr. Ramsay for his examination. Am I not stating 
it correctly ? 

Mr. Shapro: That is correct. 

The Witness: Well, then, every scrap of paper 
that was in the office at the time that Mr. Ramsay 
walked into the office was made available to him 
for his examination. 


Mr. Shapro: Your Honor, let’s be reasonable 
about this. My question only refers to the docu- 
ments and the records that were shown to him in 
connection with hahbilities, not every scrap of paper. 

Mr. Jacobs: Well, when could vou do it, within 
what period of time could you get them together? 

The Witness: Well, most of them, I think, are 
in that [222] filing cabinet that was moved over 
to my office from the trustee’s office. Now, I would 
have to sit down, Mr. Jacobs, and actually pull 
out, first separate all those invoices, etcetera, and 
find out which ones were dated, so they probably 
would have been received prior to September 30th 
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or thereabouts, before I even attempted to bring it 
into court. 

Otherwise, there is probably a couple of drawer- 
fulls of records there. 

Mr. Jacobs: Your Honor can see what we are 
eonfronted with by counsel’s demand. I sympa- 
thize with it and wish that some way could be found 
to satisfy his requirements without the delay that 
it is going to entail. It is perfectly clear the wit- 
ness can’t do this in a moment. 

How long will it take, can you estimate? 

The Witness: It will take at least the better part 
of a day or more. 

Mr. Shapro: Your Honor, I am sincere in urging 
it. It is not an ideal request, neither do I want to put 
the Court or the witness to any undue incon- 
venience. It is in my humble judgement a very 
Serious point in tlis case. I want to explore it in 
the interests of our clients to the fullest extent. 

I think in view of the testimony we have already 
had, I am certain [ am entitled to it. 

Mr. Jacobs: Well, it’s beyond my humble wis- 
dom, your [223] Honor, what ought to be done in 
a situation like that. 

The Court: Counsel, on direct examination this 
witness has said, “We gave to Mr. Ramsay all the 
records.” Then on cross examination they say, 
“What records?” It is just as simple as that. They 
are entitled to them under that basis. 


Mr. Jacobs: But must we segregate records 
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relating to liabilities and records relating to assets 
on the basis of that direct examination? 

Mr. Shapro: Not if you want to—I will with- 
draw my offer. I thought it would simplify mat- 
ters, to habilities. To the habilities; if you want to 
produce them all on both sides—— 

Mr. Jacobs: I have no objection. That would be 
far simpler. It would diminish the bulk. But it 
is still tremendous. 

Mr. Shapro: If I may say, your Honor, those 
records have been gone over both by the trustee, 
ir. Jacobs and by myself. There is a great mass 
of those records and there is no context or order or 
anything else. I will produce all the records that 
I have in my possession that belong to Pine Supply 
Company. 

Mr. Jacobs: And that you had at that time? 

Mr. Shapro: No, no. 

The Witness: The only thing I can produce, Mr. 
Jacobs, [224] is what I have in my possession right 
now. I can put that whole filing cabinet on a 
truck and send it up here. 

Mr. Shapro: Again may I suggest that we are 
trying to be reasonable. If you were at this meet- 
ing, Mr. Baum 

The Witness: That is correct. 

@. (By Mr. Shapro): You were the accountant 
for Mr. Elliff? A. @ was. 

@. You have testified and so has Mr. Elliff that 
certain records were displayed to Mr. Ramsay at 
that time? A. They were. 
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Mr. Shapro: I know of nobody better than the 
witness and his chent to pick up the records that 
they say—I am entitled to have them and that is 
exactly what I want. 

Mr. Jacobs: I bee your pardon? 

The Court: I understand the testimony of both 
the witnesses referred to and was to the effect that 
all of the records that they had were made avail- 
able to Mr. Ramsay. That was my understanding 
of the testimony, and I think the record will bear 
me out. They can produce all the records that this 
witness can now get a hold of and the trustee can 
get a hold of 

Mr. Shapro: Your Honor, may I interrupt a 
minute ? 


i am only asking—Ii have only asked for those 
records concerning liabilities which this witness 
said was made available in that meeting to Mr. 
“Ramsay. That is all I ask for. [225] 

Now, 1£ he wants to bring them all, I have no ob- 
jection, but my request is limited to the question 
of liabilities. 

The Witness: Your Honor, if I can state some- 
thing, when Mr. Ramsay came down here, we told 
him, both Mr. Elliff and I did, that all the records 
were available for his inspection. We mentioned— 
T remember stating that in the filing cabinet was 
the accounts payable and the unpaid bills. Now, 
I do not remember specifically which of the bills 
Mr. Ramsay examined and which 

Mr. Shapro: That isn’t the question. His Honor 
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cautioned you on that before, that nobody asked 
you to identify the items which Mr. Ramsay exam- 
ined, because that would involve a conclusion by 
you, namely, as to whether he examined them or 
not. 

The point is: What records of habilities were 
there? 

Now, you testified a few moments ago that a pile 
of invoices were shown to him and that there was 
an adding machine tape, but you didn’t have the 
adding machine tape. I want to see the invoices, 
and if the adding machine tape is available, then I 
want to see that. If it is not, then of course I can’t 
have it. 

The Witness: Well, Mr. Shapro, the reason 
that I cannot—I cannot give you the adding ma- 
chine tape is, I said I do not have it. Now, which 
invoices at the time were included in that stack of 
unpaid bills that were taped, I [226] would have 
to go back—to the best of my knowledge try to pick 
out which ones indicated ‘not to be paid.” 

Now, it is very possible that I might not include 
some that possibly were included in the tape. On 
the same hand, I might very definitely include some 
that weren’t included on the tape. 

Q. (By Myr. Shapro): Mr. Baum, nobody im- 
putes infallibihty to you or anybody else. All I 
am asking you is that you do that to the best of 
your ability. 

Mr. Jacobs: How many boxes are filled with the 
records? 
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The Witness: I have one or two cardboard boxes 
and two or three file drawers full of all this miscel- 
Janeous data of Pine Supply Company. 

Your Honor, I would have to go through there 
and try to find just those invoices that were dated 
prior to September 30th or thereabouts of 1953. 
They are not in alphabetical order or date order. 

The Court: Gentlemen, I can end this very 
quickly. I think counsel has made a reasonable 
request. Now, if it is going to take time to get it, 
I can continue this mattter for one week, two weeks, 
three weeks, and you ean dig them up in the mean- 
time. JI don’t want any more discussion about it. 

Mr. Jacobs: We will cooperate to the very ut- 
most of our ability, I promise that, in all sincerity. 
How long it will take us to get this material, frankly 
I wouldn’t estimate [227] anything less than a full 
day and it might take two. I would suggest this: 
It could be done over the weekend. 

Mr. Shapro: It’s all right with me. We could 
proceed then if the Court could find us the time. 

The Court: Then the direction is that the ac- 
counts payable that were made avaliable for exam- 
ination by Mr. Ramsay in the September meeting 
will be produced by the plaintiff, is that right, and 
the time of that, which we will 

Mr. Shapro: We will leave open, at least until 
we get through. 

The Court: Until we get to the adjournment 
time, we will leave it open. 

Mr. Jacobs: I hope your Honor will indulge us 
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to this extent. Of course, the trustee and myself 
have no personal knowledge whatever about this. 
We will get together all of the records in our pos- 
session that appear to meet the specifications of 
counsel. 

The Court: All right. lLet’s go ahead. 

Mr. Shapro: May we have marked for identifica- 
tion, your Honor, the group of ledger sheets that 
have the heading or title, “Accounts Payable in 
ye 

The Court: It may be marked Exhibit D for 
identification. 

(Whereupon the group of ledger sheets en- 
titled “Accounts Payable in 753” was marked 
for identification as Defendants’ Exhibit D.) 

Q. (By Mr. Shapro): On that subject, Mr. 
Baum, Exhibit D, which [228] the clerk is now 
marking, were those ledger sheets or any of them 
available and shown to Mr. Ramsay at the Decem- 
ber meeting ? 

A. I know they were available, Mr. Shapro, and 
I know that Mr. Ramsay was informed that he 
eould look at any records in the office. Now, as to 
whether he examined all of the sheets that were in 
the accounts payable ledger at that time, whether 
he examined some of them or not, I could not state. 

Myr. Shapro: Your Honor, may I have the ques- 
tion read? I don’t think 

The Court: Read the question. 

(Question read.) 
Q. (By Mr. Shapro): Available and shown. 
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A. If I remember correctly, Mr. Shapro, they 
were available. And I think the accounts, if I re- 
member correctly, the accounts payable ledger was 
shown to Mr. Ramsay as such. 

Q. And you eall that group of documents 
marked Defendants’ Exhibit D for identification 
the accounts payable ledger? 

A. Yes, because they were in an individual 
binder at the time. 

Q. 1 merely am asking you to identify them. 

ieee es, Sir. 


Q. If, as you say, the Exhibit D was not only 
available but given to Mr. Ramsay for his inspec- 
tion, the accounts payable ledger, what was the ocea- 
sion for this voluminous list and group of invoices? 

A. It might very well be, Mr. Shapro 


Q. Please, I don’t want any “it might very well 
be.” Will you answer the question? If you know, 
say so; if you don’t, say so. 

A. Yes. At the end of September, the books of 
account had not been closed for September and the 
purchases entered in the accounts payabie ledger 
and the payments made during the month of Sep- 
tember entered against the various accounts. 

Q. And would you say that with the exception 
of the debt and credit entries in the accounts pay- 
able entries for the month of September up to the 
date that you mentioned—we don’t know what that 
date was—but towards the latter part of Septem- 
ber—with the exception of the September entries, 
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debts and credits, that the accounts payable ledger 
was correct at that time? 

A. I would say so, Mr. Shapro. 

Q. Then why was it necessary to show more 
than the September invoices to Mr. Ramsay as 
payables? 

A. So that Mr. Ramsay could verify himself 
as to the extent of some of these accounts that he 
wanted to. 

Q. Let me get that straight; maybe I misunder- 
stand you. 

The accounts payable ledger, which is now marked 
Defendants’ Exhibit D was available and shown to 
Mr. Ramsay at that meeting and with the exception 
of the purchases and payments, the debts and ered- 
its in the accounts payable ledger [230] for the 
month of September up to the date of the meeting, 
they were correct. But in addition to this, you 
showed him drawers full of invoices, as I under- 
stood you? 

A. Now, Mr. Shapro, I didn’t say that there 
were drawers full. Mr. Ramsay was shown the 
unpaid bills. 

@. Was he shown unpaid bills which had al- 
ready been entered into the accounts payable 
ledger? A. Yes, he had. 

@. He was shown all that? A. Y¥e@s 

@. I see. Now, from your recollection, did he 
examine, and by examine, I mean actually read any 
invoices other than for the month of September? 
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A. I think to my best recollection he did, Mr. 
Shapro. 

Q. Now, what did this adding machine tape 
eover that you have testified to? 

A. I think a tape was made of all the unpaid 
bills on hand, as of the date of this meeting. 

Q. Whether or not they were entered into the 
accounts payable ledger? A. That’s correct. 

Q@. And who made up this adding machine tape, 
who ran it off on the machine? 

A. Frankly, I don’t remember whether it was 
Mr. Ramsay or myself. [231] 

Q. Now, you say you didn’t take it away with 
you. Do you know what happened to this adding 
machine tape? Hee Noy sir, I dort. 

Q. Did anybody request you to make available 
to Mr. Ramsay the invoices of payables which had 
already been entered in Defendants’ Exhibit D? 

ay Wo. 

@. Are you familiar with Mr. Hodes’ signature? 
You called it Hodes and somebody else ealls 

A. I think it is Hodes. 

@. Are you familiar with his signature? 

A. No, 1 am not, Mr. Shapro. 

Mr. Jacobs: I have seen his signature repeatedly ; 
if I can assist you, I will. I think I have some of 
the documents if you can give me time to 

Mr. Shapro: There is no hurry about it, there is 
no hurry. 

Q. Getting back again, Mr. Baum, to this meet- 
ing at the end of September of 1953, what, if any, 
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information did you give to Mr. Ramsay concern- 
ing liabilities of Mr. E!hff, other than those involy- 
ing Pine Supply? A. None. 

Q. What, if any, information did you give at 
that mecting to Mr. Ramsay concerning assets of 
Mr. Elliff other than those of Pine Supply? [232] 

A. None. 

Q. Now, as I remember your testimony of this 
morning, Mr. Baum, the July, August and Septem- 
ber sales were each in excess of $13,000.00, right? 

A. If I could have that book, Mr. Shapro, to 
refresh my memory ? 

Q. You are asking for Defendants’ C for identi- 
fication ? A. July, August and September? 

O» Yesmsite that is, of 753. 

A. Well, July’s were just around $13,000.00; 
Angust’s were roughly $17,500.00. 

Q. September, about? 

A. And September roughly around $13,200.00. 

@. Now, during those three months or during 
each of those three months, did Mr. Elliff make a 
profit? 

A. As I testified before, Mr. Shapro, I think I 
stated that he made some profit in July, a little bit 
better than $1,000.00 in Angust. And as I say now, 
we never took an actual profit statement. As J 
have said before, what we did was take the sales 
and apply the expenses as they were incurred or 
paid. 

Q. Isn’t it a fact, Mr. Baum, from your experi- 
ence with Mr. Eliiff’s business as his accountant that 
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if sales would average $13,000.00 a month or better 
throughout the year, that he could have made a 
profit ? 

A. I would have to quahfy my answer, Mr. 
Srapro, [233] 

Oe vou are at liberty to do it, sir. 

A. I wonld have to qualify it. It would depend 
to a large extent on how much of the work Mr. 
Hihiff aid himself and how much he had other people 
do for him. 

@. lLet’s in fairness to both sides just answer 
the question 1f you will. Having in mind the way 
he was operating in July, August and September of 
5a: 

A. Well, I think that if his sales were consist- 
ently better than $16,000.00 or better, with a fair 
markup, he could probably have made a small profit 
during the year. 

Q. Now, you testified that to the best of your 
ability that his markup, his average markup, was 
20 to 25 per cent? A. About that. 

@. Isn’t it a fact, Mr. Baum, that the 20 per 
cent that was put in the trust agreement was predi- 
cated upon average sales of $10,000.00 a month and 
that $2,000.00, therefore, would meet the first pay- 
ment, which was due February Ist, 1954? 

Mr. Jacobs: Just a moment. Your Honor, he is 
asking for his opinion and conclusion as to what 
the provisions are predicated upon. No proper 
foundation has been laid for it. 

The Court: This is cross examination. If the 
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witness said he was present at the conference and 
all the terms of this agreement were discussed—this 
is cross examination—I think he is entitled to ask 
it. If it isn’t true, he can say no. Will you read 
the question? [234] 

(Question read.) 

A. Well, I knew there was a payment due in 
the beginning of February. 

Q. (By Mr. Shapro): If it will help you to an- 
swer the question, take a look at Defendants’ Ex- 
hibit B, which is the note in question. Would you 
like to look at the trust agreement? 

A. I remember the 20 per cent on the trust 
agreement. Well, quite to the contrary, Mr. Shapro, 
I am not exactly sure as to what the monthly sales 
were estimated, or we presumed they were going 
to be. But part of the momes on this 20 per cent 
that was coming out, we estimated would come out 
of the collections on the accounts receivable. That 
is how we got up to a figure of $10,000.00, based 
on—for the first payment. 

Q. Well, your sales record, that is included in 
your profit and loss statement for the period of 
the operation in 19538, shows gross sales for a period 
of six months of about $73,000.00, right? 

A. It’s about, close to seven and a half months, 
Mr. Shapro. 

Q. Iam looking now at Exhibit 10. 

A. It’s around May 20th, at the end of the year 
that June 

Q. Six months, plus ten days, seven months. 
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A. Seven months, it’s 
@. It’s about $73,000.00? A. That is correct. 
Q. So there was an average of about $10,000.00 

a month ? A. That’s right. 

@. Can you tell the Court, Mr. Baum, as long 
as you have testified that Mr. Ramsay suggested 
first something higher than 20 per cent and it was 
finally agreed 20 per cent, on what basis the 20 per 
eent figure was arrived at by the parties to this 
conference? 

A. Well, one of the reasons was, Mr. Shapro, 
that that was the lowest figure that we could get 
Mr. Ramsay to agree on and go along with the 
other arrangements that ultimately allowed the in- 
ventory to be released, and Mr. Elliff continue in 
business. 

@. That was one reason. Any others? 

A. Yes, there were. The only reason that this 
business could finally, if it ever had a chance to 
work 

@. This is a discussion that we are talking 
about ? 

A. That is right, Mr. Shapro. The only way 
that the business could bail itself out of the situa- 
tion that it was in, which was that it was shut up, 
was to re-open. And if those were the best terms 
that could be gotten under the arrangements, those 
were the ones that would have to go on. 

Q. Mr. Baum, is it your testimony that the 
question of how much in sales Mr. Elliff would 
expect to do during the period that this note was to 
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be paid was not discussed between the three of you? 


A. It was discussed, Mr. Shapro. 

Q. Then what were the figures that were dis- 
cussed ? 

A. Well, frankly I don’t remember specifically. 
But I am pretty sure that they were in excess of 
$10,000.00 a month. 

Q. In excess of $10,000.00 ? A. Yes sme 


Q. Now, Mr. Baum, vou are familiar—you were 
familiar at the time and I assume still are familiar, 
with the method of the Twin City Lumber Com- 
pany crediting 70 per cent of the invoice price of 
lumber that went into the warehouse after the May 
warehouse ‘agreement? By being familiar with it, 
I mean you know that only 70 per cent was carried 
in the warehouse account? 


A. I know now, yes, Mr. Shapro. 


Q. When you took the inventory from the ware- 
house receipts in this meeting of September of 


1953, on what basis, dollars and cents wise, was it 
taken ? 


A. J think—as I say, I am trading on memory 
now, Mr. Shapro, because this happened two years 
ago. But if I remember the records that the ware- 
housemen kept were stated in the terms of physical 
count. In other words, so many pieces of this 
costing X amount of dollars and the perpetual 
inventory was carried in total of pieces and dollars, 
not at a 70 per cent basis. The warehouseman’s 
records had nothing to do with the accounting for 
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the way Twin City carried their accounts on [237] 
their books. 

Q. That is exactly what I wanted to know. Now, 
showing you Plaintiff’s Exhibit No. 18, which I 
understand you prepared from the ledger record 
of the Twin City Lumber Company 

meee Mat is correct. 

Q. vou will notice that as of the end of 
September, there was owed, according to this ledger 
sheet, owed to Twin City Lumber Company on its 
warehouse account by Pine Supply $17,416.05, 
right ? A. iat’s risht. 

@. And that was part of the figure that made 
up the $28,000.00 on the note, is that right? 

A. That is right. 

Q. Now, according to your knowledge, did that 
figure of $17,416.05 represent 70 per cent of the 
invoice price of the lumber then in the warehouse 
or 100 per cent? 

A. Mr. Shapro, that figure—the only definite 
answer I can give you is that that figure did not 
represent the cost basis, 100 per cent cost basis, of 
the inventory in the warehouse. 

Q. Then if the cost price was in excess, as you 
have just testified— 

A. I didn’t say was in excess, Mr. Shapro. I 
said that this figure did not represent 100 per cent 
of the cost price of the inventory in the warehouse 
at the time. [238] 

The Court: Will you explain that answer? 

the Witness: Yes, I will, your Honor. 
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One of the troubles—or one of the reasons that 
the warehouse was closed up, was the fact that the 
Pine Supply operation was not operating [239] 
with the terms of the original warehousing agree- 
ment whereby only, I think it was $2,000.00 worth 
of inventory was to be withdrawn at, I think, dur- 
ing a weekly period, and anything over then that 
had to be paid for. 

As a matter of fact, there were, I would hazard 
a guess—— 

Q. Don’t guess, please; based upon your infor- 
mation 

A. There was at least $7,000.00 worth of inven- 
tory withdrawn from the warehouse. 

Q. By Mr. Elhft? 

A. That is right, and invoiced to his customers 
and not paid for by Mr. Elliff at the time. 

Q. Then again, Mr. Baum, your estimate of this 


morning of the value at cost of the inventory of 
lumber on hand at the time you and Mr. Ramsey 
and Mr. Elliff made this, I will eall it an inventory 
for lack of a better term, of $25,000.00 was based 
upon one hundred per cent of cost of the merchan- 
dise in the warehouse at the time? 

A. I am pretty sure that was correct, Mr. 
Shapro. 

Mr. Jacobs: Just a moment. Will you identify 
the particular item that you are referring to that 
you and the witness pointed to something? 

Mr. Shapro: I am sure I said September 24th 
and the amount $17,416.05. 


iad 
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What is an aging, do you know what I mean by 
un aging of the accounts receivable of Pine Sup- 
ply shown to Mr. Ramsey on this meeting in the 
latter part of September? [240] 

A. I think Mr. Ramsay and Mr. Elliff and I 
sat down and we aged the receivables right there. 
Q. As you went through? A. es, sie 
Q. In other words, you went through the re- 

ceiveable items by item with reference to date? 

A. That’s right, invoice by invoice. 

Q. Now Mr. Baum at any meeting that you had 
with Mr. Ramsay other than the meeting of Sep- 
tember, 1953, did you show him or was there shown 
to him in your presence any other records or any 
financial figures referring to the Pine Supply busi- 
ness? A. Not tomy knowledge, Mr. Shapro. 

The Court: Just a moment. Read that. 

(Reeord read.) 

Myr. Shapro: Q. Now Mr. Baum did you at the 
meeting that you participated in with Mr. Hunter 
at the Twin City office in San Francisco in August 
of 1953 show Mr. Hunter any figures, figures of 
course referring to Twin City financial 

A. As far as I remember, Mr. Shapro, I did not. 

Q. Were any figures given to Mr. Ramsey by 
you or in your presence at the meeting referring to 
personal indebtedness of Mr. Elliff other than Twin 
City—other than Pine Supply—I am sorry. [241] 

A. Not—I don’t think there were. 

Q. Were any figures given to Mr. Hunter by 
you or in your presence at that meeting with ref- 
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erence to assets that Mr. Elliff—other than Pine 
Supply? A. I don’t think there were. 

Q. Did you examine the contents of the envelope 
that Mr. Elliff left with Mr. Hunter’s maid on that 
Sunday in Beverly Hills immediately before he 
took it up to the house? A. No, I did @aom 

@. When previously to the time it was delivered 
to the maid did you last see the contents of that 
envelope? 

A. Well, if I remember, Mr. Shapro, after Mr. 
Kkamsey got finished reading that trust agreement 
and examining some of the other papers that were 
in the envelope, I saw Mir. Elliff put the things back 
in an envelope. The next thing I remember was that 
Mr.—as far as these papers go: of Mr. Elliff de- 
livering something to the maid down in Beverly 
Hills. 

@. And that was a difference of between Friday 
and Sunday? A. hat is right. 

Q. Friday night in San Rafael and Sunday 
morning in Beverly Hills? A. That is Tei 

@. You didn’t see it in the interim? 

A. I did not. 

@. Would you recognize the letter of [242] 
transmittal that you have referred to as being taken 
over to San Rafael? A. WNo, I wouldaee 

@. Who prepared that letter, if you know? 

A. I think that letter was prepared by Mfr. 
Pasquinelli. 

Q. You are sure you wouldn’t recognize it if I 
showed it to you? 
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me No, I wouldn’t, Mr. Shapro. 

Q@. When you told the Court this morning then 
that you were sure—that is the word you used— 
that in the envelope at the time of its delivery to 
Mr. Hunter’s home there was the financial state- 
ment of Mis. Lannin, the criginal promissory note, 
and at least one copy, to paraphrase your words, 
at least one copy of the trust agreement. You based 
that entirely upon what you saw in the envelope the 
Friday preceding the Sunday at which this delivery 
was made, right? 

A. No. Plus the fact that when I went down to 
Los Angeles with Mr. Elliff he said, ‘‘I have these 
documents and on our way home I want to stop off 
at Mr. Hunter’s home and deliver them.” 

@. In other words, your testimony of the cer- 
tainty of the contents is based upon what Mr. Elliff 
told you plus what you saw on the preceding Fri- 
day? mA. ‘Thatusmae it, 

Q. Would you recognize the financial statement 
of Mrs. Lannin if I showed it to you? [243] 

A. I never saw the financial statement of Mrs. 
Lannin. 

@. How do you know it was in the envelope 
when it was delivered? 

A. Because Mr. Elliff told me one of the rea- 
sons he had to go down there was to deliver the 
financial statement to Mr. Hunter. 

Q. Mr. Baum, how much more of the testimony 
you have given today have you given as informa- 
tion of your own knowledge as opposed to that 
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which is based entirely upon what Mr. Elhff told 
you? 

A. The only thing that what might be a gues- 
tion about is what I have just told you now, Mr. 
Shapro. 

Q. You are sure? a aes” 

Q. Myr. Baum, you mentioned this morning that 
there were some checks issued by Mr. Elliff to Twin 
City Lumber Company which had bounced, to use 
the colloquialism—other than the three checks that 
were outstanding and which had bounced and which 
were included in the $28,000.00 note, is that right? 

A. No—will you repeat that question again, 
please? 

The Court: Were there other checks than the 
three checks? 

The Witness: Yes. 

Mr. Shapro: Q. You testified that there were? 

A. That is right. [244] 

Q. Do you remember when those checks were 
issued and bounced? I don’t mean exactly the dates, 
approximately. 

A. It would be sometime, oh, say, between the 
middle of August and the beginning of May. That 
is as close as I can come. 

Q. In other words, the beginning of May was the 
four 

A. No. What I meant was the beginning of the 
business in May and sometime between then and 
August. 
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Q. Well, did you have any personal knowledge 
of that other than after July of 1953? 

A. Why, yes. I could go back and examine the 
ehecks vouchers that finally cleared through on the 
financial statement. 

Q. You say you could. My question is you did? 

A. Idid, yes. 

Q. Is it your testimony that there were checks 
issued by Elliff to Twin City Lumber Company 
prior to July 10th, 1953, which had bounced and 
ultimately cleared? 

A. To the best of my recollection there were, 
Myr. Shapro. 

@. You don’t have any record of those, do you? 

A. Well, there was a file on protest notice, in 
the files that were brought over to my office, and 
I looked for—I mean in the files that were brought 
over to my office I looked for a special envelope that 
T had set up when I was doing Mr. Elliff’s work 
that we used to keep the protest notices in. [245] 
imoetecouldn’t find it. 

Now I eould probably go back and go through 
Mr. Elliff’s records and find at least one or two 
of those cheeks which I am quite certain were dis- 
honored during that period of time and not the 
three checks in question. 

@. The only ones I am talking about are checks 
at the beginning of his business which would be 
May 20th and about July 10th. Do you recall any 
between those two dates? 

A. Well, all I do know is I recall checks that 
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were dishonored at the bank, Mr. Shapro. 

Q. Those checks were all paid ultimately through 
the bank? A. Yes, I am positive they were. 

@. Now these three checks that bounced toward 
the end, and the amount of which was included in 
the $28,000.00 note, were never paid by the bank? 

A. That is right. 

Q. As far as you know, was any demand made 
upon Mr. Elliff for payment of those checks by any- 
body? 

A. Well, I know that there was some discussion. 
Now [I am trying to remember who My. Elliff spoke 
to about the one check in particular, seven thousand 
two or three hundred dollar check not clearing the 
bank. Now I don’t remember—there was quite a 
discussion about that one. 

Q@. Perhaps I didn’t make my question clear, I 
am referring to the time after a period of time, 
after October 6th, after [246] the issuance of the 
$28,000.09 note, to your knowledge was any effort 
made by anvbody to 

A. After October? 

Oy by anvbody to collect those checks? 

A. Oh, in—not after October 6th. 

Q. How long did this meeting at the Bermuda 
Palms in San Rafael take? 

A. Oh, it might have taken an hour more or less, 
Mr. Shapro. 

Q. What is your best estimate ? 

A. Best estimate. 

@. And it was just the three of you? 
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A. Yes. 

Q. You, Elliff and Mr. Ramsay. How long did 
the meeting with Mr. Hunter in August of 1953 in 
San Francisco take? 

A. It might have been an hour, more or less. 

Q. That is your best estimate? A. Yes. 

@. How long did the meeting of the end of Sep- 
tember in Mr. Elliff’s office take? 

A. At the one in which he 

Q. In which Mr. Ramsay examined the books? 

A. That took several hours, Mr. Shapro. 

Q. Would you estimate it for me and also give 
me the hour of the day? 

A. It was in the evening. I don’t think we [247] 
got our of there until about nine or ten o’clock in 
the evening. 

Q. About what time did you start? 

A. I’d say we started somewheres around five 
tity OFisix. 

Q. It took you somewhere between two and 
three 

A. Three or four, something hke that. 

Q. Now getting back again to the meeting in 
Mr. Pasquinelli’s office, which I think you said took 
place either a day or two after the meeting with 
Mr. O'Connor, right? A. That’s right. 

@. Was the note that had been discussed with 
Mr. O’Connor discussed with Mr. Pasquinelli at the 
following meeting ? 

A. JI think the only mention about the note was 
that we informed Mr. Pasquinelli that we had gone 
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into Mr. O’Connor’s office and he had referred— 
he was going to prepare the note in the amount of 
$28,000.00. 

Q. He was going to. In other words you told 
Pasquinelli, you or somebody at the meeting told 
Pasquinelli, that a day or two previously you had 
taken up with Mr. O’Connor in preparation of the 
$28,000.00 note, is that right? A. That’s right. 

Q. All right. Now tell me, you testified a few 
moments ago on direct examination that the trust 
agreement was made for the protection of Mrs. 
Lannin, is that right? 

A. Well, that was the purpose of it, ves, sir. 

Q. To your knowledge at the meeting with Mr. 
Pasquinelli, [248] was anything said by anyone 
that the promissory note for $28,000.00 would not 
be delivered until the trust agreement was signed? 

A. The only thing that I remember about it, as 
far as that transaction goes, Mr. Shapro, it was my 
impression that this was all 

Mr. Shapro: Please, if your Honor please, f 
think I am entitled to an answer to the question 
as I asked it. If the witness doesn’t know he ean 
say so. I don’t want his impression. 

Lhe Court: The answer so far may go out. Read 
the question and then answer it, please. 

The Witness: May I ask you 

The Court: You just answer it yes or no. Mr. 
Baum, there are three ways you can answer it, yes, 
no, or I don’t know. 

The Witness: I don’t know. 

Mr. Shapro: Q. Mr. Baum, did Mr. Ramsey at 
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that meeting in Pasquinelli’s office say in your pres- 
ence or hearing that he was there in order to get 
the note as soon as he could? 

A. I don’t remember that either, Mr. Shapro. 

Q. You wouldn’t say he didn’t say it, though? 

A. TI don’t remember it. 

Q. Did My. Pasquinelli make notes at this meet- 
ing with you [249] and Mr. Elliff and Mr. Ramsay? 

A. Yes, he did. 

Q@. I mean handwritten notes? 

pee What's nicht: 

@. When did you for the first time see a type- 
written draft or the agreement itself, the trust 
agreement ? 

A. I think it was shown to me a few days after 
the meeting, Mr. Shapro. 

Q. Was that before or after you went to San 
Rafael? 

A. I am not positive, but I think it was before 
we went to San Rafael. , 

Q. Was the copy of the trust agreement that 
you saw the first time signed ? 

No, is was not. 

Was it signed in your presence? 

No, is was not. 

By any of the parties to it? 

No, it was not. 

. Was the promissory note signed by any of 
the parties to it in your presence ? my Noein. 

Q. Did you see the original promissory note and 
read it before it was delivered or shown to Mr. 
Ramsay in San Rafael? 


OPOrPOo>P 
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AY Wo; sir, 1 dont thimk VT did: 

Q. Did you see the original trust agreement 
signed before [250] it was, as you have testified, 
shown to Mr. Ramsay in San Rafael? 

ee No, | don’t mmnk Tadic. 

@. You spoke a few moments ago, Mr. Baum, 
of protests, protests of checks. Isn’t it a fact that 
the protesting of checks to which you refer is an 
item of $21.00 protest fees on the three checks that 
were included in the $28,000.00 note? 

A. No, Mr. Shapro. I am fairly certain that we 
had a separate file which we used to put all letters 
and communications from the Bank of America to, 
you know, to Pine Supply. 

TI am pretty sure there were protest notices other 
than that 1n there. 

@. Now you are sure, are you not, Mr. Baum, 
that inchided in the total that Mr. Elliff testified to 
of $28,116.53, which was the amount of the indebted- 
ness of Elhiff to Twin City Lumber Company as of 
the time the note was given, included an item of 
$21.00 for protest fees? A. That is commer. 

Q. And those protest fees were incurred in ¢con- 
nection with the three bad checks that you identi- 
fied, namely, $2,500.00, $741.26, $7,310.98 2 

A. That is rmeht, 

@. Do you know how the $116.53 was paid to 
Twin City? 

A. J would have to look for the records [251] 
to refresh my memory, Mi. Shapro. 

Q. Do you have the records there? 
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A. Well, let’s see. I have got one of them right 
here. 

The Court: While the witness is looking through 
the records, have you any estimate as to how long 
your cross-examination will be? 

Mr. Shapro: I think my cross-examination of 
this witness your Honor, without regard to the 
production of the additional records, would take 
possibly fifteen, twenty minutes more at the most. 
Then, of course, the next order of business I pre- 
sume will be the cross-examination of Mr. Elliff. 
That, I am sure, your Honor, will take some time, 
considerable time. 

The Court: J am trying to consult the convent- 
ence of this witness. He says he is in from San Jose. 
Should we try to finish it tonight or 

Myr. Shapro: I doubt that, your Honor. We have 
to go through the records item by item. If I get the 
answer to this one question, this happens to he a 
rather convenient point to drop off. But that of 
course is up to your Honor. 

Mr. Jacobs: Your Honor, there will be, I pre- 
sume, some cross-examination by Mr. Robert Jacobs 
and there will be a little redirect. 

Mr. Shapro: In that case maybe this is a good 
time to adjourn. 

The Court: If we could finish in fifteen or [252] 
or twenty minutes I would be perfectly willing to do 
that, but with the three of you, I doubt it. 

Mr. Jacobs: It’s very much appreciated, your 
Honor. I want the Court to know it, and I know I 
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speak for all of us, including the witness, I am sure, 
but we couldn’t possibly finish with him. 

The Court: Well, if we can’t finish let’s dis- 
cuss this. Do you want this witness to come back 
tomorrow or do you want to put him on at some 
future time when he has had an opportunity to look 
at his records? 

Mr. Jacobs: Don’t you think it would be best and 
most conserving of his time, Mr. Shapro, to let him 
come back after the weekend when he has had an 
opportunity to compile these records to satisfy your 
demand. 

Mr. Shapro: Certainly. 

The Court: What weekend? You mean we are 
not going to finish this week ? 

Mr. Shapro: We won’t finish tomorrow, your 
Honor. 

Mr. Jacobs: Do you think you could or have you 
got other plans? 

Mr. Shapro: We have jumped the gun, may I 
say, your Honor. We have jumped the gun. I want 
to confess that we are trying to talk you into avoid- 
ing a Friday hearing, your Honor. In this case, your 
Honor, it was a left-hand curve. 

The Court: I think you should come out in the 
open and ask for it. [253] 

Mr. Shapro: An oblique approach sometimes ac- 
complishes the purpose, your Honor. 

The Court: I take it that none of you want to 
return Friday? 

Mr. Shapro: I think we can stipulate to that in 
this case. 
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Mr. Jacobs: I will say this in favor of the con- 
spiracy and this is that I have been trying this case 
while I have been recovering from a very bad case of 
intestinal flu. I would welcome a recess but I 
wouldn’t ask for it for the world because 

The Court: I guess the answer is we don’t re- 
turn Friday, then. 

Mr. Shapro: Can we leave it this way, your 
Honor, with respect to Mr. Baum, that when the 
next date is set that that will be the time he comes 
back because we wish to accommodate him on the 
record. 

The Court: Other than tomorrow. 

Mr. Shapro: Other than tomorrow, yes. 

The Court: Well now, you will ask Mr. Baum 
to come back at such time as we have agreed to 
come back after tomorrow ? 

Mr. Jacobs: Certainly. He will be back here and 
have the records with him, your Honor, as far [254] 
as we are able to satisfy that demand. [255] 


(Thereupon an adjournment was taken un- 
| til 10:00 o’clock a.m. of Wednesday, November 
23, 1955.) 


Wednesday, November 23, 1955 
10:00 o’clock a.m. 


Mr. C. H. Jacobs: There are four matters, very 
brief ones, I want to examine Mr. Elliff on. I see 
I didn’t on direct when I closed the examination 
yesterday. 

Mr. Elliff, will you resume the stand, please? 
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recalled, previously sworn, for 


Further Redirect Examination 
©. (By Mr. C. H. Jacobs): Mr. Elliit, jog ime 
occasion when Myr. Ramsey examined the records of 
the business at San Jose, that was late in Septem- 


ber, as I understand—— A. Yes, sir. 
Q. Of 1953—did he also examine the merchan- 
dise in the warehouse ? A. He did. 


Q. How long a period of time was spent in his 
examination of the merchandise in the warehouse? 

A. Over the week we were probably in the ware- 
house four or five times, discussing the inventory 
and dead items in the inventory at the time. 

The Court: What was that last? 

A. Dead items. 

The Court: What do vou mean by that? 

A. Stock that hadn’t moved in six or @ieht 
months. [257] 

Q. (By Mr. C. H. Jacobs): Was there any dis- 
cussion as to whether or not these items were coy- 
ered by warehouse arrangement ? 

A. They were covered, yes. 

Mr. Shapro: I move to strike the answer of the 
witness, if the Court please, on the ground it is not 
responsive to the question. 

Mr. C. H. Jacobs: J agree. I don’t think the 
witness understood the question. 

The Court: It may go out. 

Mr. C. H. Jacobs: I asked him: 

Q. Was there any discussion between you and 
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Mr. Ramsey, or in your presence, and in Mr. Ram- 
sey’s, whether these items in the warehouse were 
covered by the warehouse arrangement ? 

A. I don’t think there was any doubt in Mr. 
Ramsey’s mind or my mind because there was a 
complete record of it. 

Mr. Shapro: I move to strike the answer of the 
witness on the ground it is his conclusion. 

The Court: It may go out. 

The question was: Was there any discussion be- 
tween you and Mr. Ramsey about 1t? 

Mr. C. H. Jacobs: The witness said he doesn’t 
think it was specifically mentioned. 

A. I don’t believe it was, no. 

Mr. C. H. Jacobs: As I understand it [258] 

The Court: Well, you spoke of some records. 

A. Mr. Ramsey 

The Court: Did these records show on their face 
these items in the warehouse? 

A. Yes, sir, they did. 

Q. (By Mr. C. H. Jacobs): Were any of these 
items not covered by warehouse receipts that had 
already been issued at the time of Mr. Ramsey’s 
examination ? A. You say: Were they? 

Q. Were any of them not covered? 

A. Not to my recollection, no, sir. 

The Court: That is, all items in the warehouse 
were covered by the warehouse receipts’ arrange- 
ment? 

A. Yes, they were. 

2 (By MMr.eC. H. Jatobs): What was the 


310 Ralph E, Williams, et al. vs. 


(Testimony of George F. Eliiff.) 
method by which the warehouse receipts were issued 
on the merchandise in the warehouse? 

A. When the material was received in the ware- 
house from the shipper, it was inventoried and—in 
other words, counted—to see that the correct amount 
of pieces or footage, whichever the case may be, was 
correct according to the invoice. Once we had re- 
ceived the invoice, it was typewritten on a non- 
negotiable receipt and sent to San Francisco. 

Q. I see. With what instructions 

The Court: By “San Francisco,” you meant sent 
to the [259] Douglass people? 

A. Douglass Guardian people, yes, sir. 

®. (By Mr. C. H. Jacobs): With what imstrue- 
tions, what were they to do, what did you tell them? 

A. I didn’t know the procedure after that, but I 
presumed it was forwarded then on to Mr. Hunter 
in Los Angeles. 

The Court: Well, who sent the information to 
San Francisco ? 

A. ~The bonded representative. 

The Court: Barnhardt? 

A. Jt would be Mr. Barnhardt. 

Q. (By Mr. C. H. Jacobs): You mentioned in 
your previous testimony a check for approximately 
$7200.00, I believe that was issued by you, I think 
you said some time in August. 

A. I helieve that is correct, yes. 

Q. And was not paid on presentation and was 
protested. 

A. It was not paid but was protested. 
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Mr. C. H. Jacobs: (To Mr. Shapro) Do you 
have that check? 

Mr. Shapro: Yes, we have the check. 

Mr. C. H. Jacobs: There is a notice of protest? 

Mr. Shapro: Yes, attached to it. 

Mr. C. H. Jacobs: May I have that, also? 

(Counsel producing.) 

Q. (By Mr. C. H. Jacobs): I show you, Mr. 
Elhff, a check on [260] the form of Pine Supply 
Company, drawn on the Hester Branch of the Bank 
of America, dated September 18, 1953, and in the 
amount of $7,310.98. 

I show you also a notice of protest, describing 
this check and signed by B. M. Creighton, Notary 
Public, Santa Clara, addressed to the Canadian 
Bank of Commerce, and attached also a protest of 
Dishonored Instrument, signed by the same notary. 

Mr. Shapro: That is addressed to the Bank of 
America. 

Mr. C. H. Jacobs: Yes, addressed to the Bank of 
America. And attached also to it is another Notice 
of Protest dated September 27, 1953, signed by the 
same notary, addressed to the Twin City Lumber 
Company. 

Q. Are those the documents that you just re- 
ferred to when you said they issued a check which 
was protested ? A. These are, yes. 

Mr. C. H, Jacobs: We will offer these as the 
Trustee’s next in order, if your Honor please, all as 
one exhibit. 

The Court: Exhibit 15. 
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Mr. C. H. Jacobs: May the record show they were 
produced from the files of the counsel for Twin 
City Lumber Company. 

(Check in the amount of $7,310.98 and notice 
of protest received in evidence and marked 
Plaintiff’s Exhibit 15.) 

Mr. C. H. Jacobs: May I also remark, for the 
record, [261] that the check of course bears no 
stamp showing payment. 

The Court: Showing what? 

Mr. Jacobs: Showing payment. 

Mr. Shapro: Naturally, it was protested for non- 
payment. 

Mr. C. EH. Jacobs: Never had been paid. 

Mir Shapro: Thats right. 

Q. (By Mr. C. H. Jacohs): Now, ie iim 
after you had issued that check and it had been 
protested, did you reecive any communication from 
Mr. Hunter? ce oie 

®. How did that communication come in? 

A. To the best of my recollection, it was by 
phone. 

@. Mr. Hunter ealled you? 

A. He ealled me, yes, sir. 

Q. What, if anything, did he say about this 
check ? 

A. Well, he was pretty irate about the fact that 
it had come hack from the bank. 

Q. What did he say? 

A. Well, he stressed the seriousness of it and his 
displeasure, and, well, he was 
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Q. Did he say anything about the practice of 
issuing checks when the funds were not available to 
pay them? 

A. Yes, there was a lot of discussion about this 
particular check. I mean, it went on for probably a 
week and when it was going to be made good, if it 
was going to be made good, [262] what shape the 
company was in, as far as accounts receivable 

The Court: What’s that? 

A. What shape the company was in, meaning 
how we stood on accounts receivable. Why it had 
been written—I mean, went into a lot of detail on 
it. Of course, he was protesting all during this 
time—— 

Q. (By Mr. C. H. Jacobs): Now, can you ap- 
proximate the date of that telephone conversation ? 

A. About the 1st of September, I believe. 

Mr. Shapro: The cheek wasn’t protested until 
September 27, your Honor. 

The Court: The check is dated the 18th of Sep- 
tember. 

@. (By Mr. C. H. Jacobs): In reference to the 
protest of the check, how long after that was this 
telephone conversation ? 

The Court: Will you look at the dates of it 
there? (Handing witness.) 

(The witness examines.) 

The Court: The check is dated the 18th of Sep- 
tember. One part of the protest is dated the 27th of 
September. 

(Witness examining.) 


314 Ralph E. Williams, et al. vs. 


(Testimony of George F. Elliff.) 

A. Then it must have been prior to Mr. Ramsey 
that this telephone conversation took place. 

Q. (By Mr. C. H. Jacobs): I see. Now, you say 
there was more than one conversation on this sub- 
ject? 

A. J think there were three in one day, if I re- 
member [263] correctly. 

Q. All from Mr. Hunter? A. Yes. 

@. All by telephone? A. Yes. 

«). Passing to another matter, after the October 
transaction, did you buy any stock in trade from 
other than Twin City Lumber Company — Twin 
City Company, I mean? 

A. After October 8th? 

© We. A. Yes, I did. 

@. Following that transaction, what percentage 
of your stock in trade—withdraw that. 

You did make a purchase from Twin City Com- 
pany i November, you said? 

A. Yes, I did. 

The Court: There were two in November, 
weren’t there? 

Mr. Shapro: Three, your Honor. The witness 
testified to two, but the record shows there were 
three. 


The Court: I only have a record of two. 

Mr. Shapro: There were two on November 20th. 
That is, the exhibit shows it. 

Mr. C. H. Jacobs: I think the exhibit indicates 
there were two in November. 

The Court: That’s right. I have just two danes: 
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Mr. Shapro: The amounts are correct. It’s just 
the number of invoices. 

Bae by Mr. C. H. Jacobs): Well, was it all on 
one order in these—in November payments, or do 
you remember ? 

Mr. Shapro: You mean invoices? 

Mr. C. H. Jacobs: Invoices, yes, these November 
invoices. 

A. Ii would have to refresh my memory on that. 

Mr. Shapro: Just to answer your Honor’s ques- 
tion, there were two invoices on November 20th, 
1953, one for $3,170.37, one for $726.83. There was 
on November 25 an invoice of $1,646.25. 

I think your Honor has two of those, probably. 
I am reading from Exhibit 4. 

The Court: They were paid at different times? 

Mr. Shapro: Yes, they were paid at different 
times. Yes, they were paid in four payments. 

The Court: I have it. 

Q. (By Mr. C. H. Jacobs): Counsel has just 
been referring to, Mr. Elliff, these three exhibits in 
November—I mean these three items in Novem- 
ber 

The Court: What is the point of it, counsel? We 
know what the fact is. Why do we want to labor 
that? Is there anvthing you want to show further? 

Mr. C. H. Jacobs: I want to show what his per- 
centage of the stock in trade consisted of, purchases 
from Twin City, [265] and what part consisted of 
purchases from others subsequent to the October 
transaction, your Honor. 
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The Court: Ask what he bought from other peo- 
ple. 

@. (By Mr. C. H. Jacobs): On the average; aii: 
Eliiff, following the October transaction, what per- 
centage of your stock in trade consisted of pur- 
chases from others than Twin City Company, dol- 
larwise ? 

A. Two-thirds, I would say, percentage wise. 

@. Percentage wise. 

A. Percentage wise, two thirds. 

Q. You mean two-thirds in value, in dollar 
value? A. In dollar value, yes, sir. 

@. Passing to a fourth matter, recardim@ wim. 
$1200.00 payment that is shown by that exhibit No. 
4, as having been made in April, how was that pay- 
ment made? 

A. That was a final payment in closing out the 
account, which was the last business you are speak- 
ing of ? 

Q. Yes. How was that made: by check? 

A. It was made by check, yes. 

Q. By check. And was that check cleared on 
presentation ? 

A. I believe there was one protest notice on it, 
but it was the fault of the bank. It was cleared the 
second time. 

Q. It was cleared the second time. And in what 
month did it clear? 

A. It shows here April 22nd they cleared it on 
their books, [266] so it must have been the latter 
part of April. 
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Mr. Shapro: Do you know when it was cleared 
yourself ? 

A. No, I don’t, because I never got the state- 
ments back from the bank. 

Mr. C. H. Jacobs: Do you have that notice? 

Mr. Shapro: No, we don’t have that check. 

Q. (By Mr. C. H. Jacobs): That has never 
been returned to you from the bank? 

A. No, sir. They say it is in the Federal Reserve 
Bank in San Francisco? 

Mr. Shapro: If your Honor please, I am going 
to object to that on the ground it calls for hearsay. 

Mr, C. H. Jacobs: Oh, granted. Granted. 

The Court: Why wouldn’t the check get back to 
him if it was paid? 

Mr. C. H. Jacobs: Beg pardon, sir? 

The Court: Why wouldn’t the check get back to 
him if it was paid? 

Myr. Shapro: I don’t know. 

Mr. C. H. Jacobs: They sometimes retain it, your 
Honor, if it bears a notice of protest in the clearing 
house. 

The Court: Doesn’t it get back to the maker? 

Ir. Shapro: Of course it does. 

Mr. €. H. Jacobs: It ought to. 

Mr. Shapro: May I make the observation, your 
Honor, [267] that no check that has ever been pro- 
tested is ever paid on its face by any bank. A new 
one may he issued, but no check that has ever been 
protested—I make this statement unqualifiedly—no 
eheck that has ever heen protested is ever paid on 
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its face in the same form. If counsel wants to un- 
dertake to prove that, I suggest that he do so, be- 
eause I don’t think that it can be done. 

The Court: What happens to it? 

Mr. Shapro: A new check has to be issued. The 
check that is protested is returned to the bank of 
original deposit and therefore — to the original 
payee—like we have these three checks have been 
involved. But where a check—if this check were 
ever protested, which, as far as I know, was not the 
fact, this $1200.00 check, if it was ever protested, it 
was never paid (this check was paid), that check 
would, in the normal course, your Honor, go back 
to the maker in this statement. Now, it may be that 
the bankrupt never picked up the statements, I 
don’t know. 

Mr. C. H. Jacobs: Well, there isn’t any 

The Court: Did you ever draw a second check 
for that? 

A. ‘Nowsit, butededid receime axprotest. 

Mr. Shapro: Do you have a copy of the protest 
on 1t? 

A. It should he in the files of Pine Supply Com- 
pany. 

The Court: The witness stated a moment ago— 
and that may be the reason for it—that the protest 
was in error by [268] reason of the bank’s error. 

A. It was. 

The Court: That may be the reason 

Mr. Shapro: The only thing, your Honor, I want 
to make the observation only that there is no evi- 
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dence yet that this check was ever protested, the 
$1200.00 check. 

The Court: Except the witness’ statement. 

Mr. Shapro: That’s right, the witness’ statement 
only. 

The Court: He got a notice of protest. 

Mr. Shapro: That’s right. 

The Court: After all, what difference does it 
make? 

Mr. C. H. Jacobs: It doesn’t make very much. 

Mr. Shapro: I don’t know. 

Mr. C. H. Jones: The only object in going into 
that really and spending the Court’s time on it, is 
that in the amendment to the complaint we alleged 
that that payment was made on or about May 7th, 
I believe, and this credit is given in April, and I 
want to show the two are one and the same. 

Now, you may have the witness. 


Further Recross Examination 

Q@. (By Mr. Shapro): Mr. Elhff, showing you 
Plaintiff’s Exhibit No. 15, which is the protested 
$7300.00 check, will you tell the Court, please, how 
that check was delivered by you and to whom, when 
it was first issued ? 

A. It was delivered Uhrich of the Douglass- 
Guardian [269] Warehouse Corporation. 

Q. This check was delivered, was it not, in pay- 
ment for merchandise withdrawn from the field 
warehouse at that time by you? 

A. Without a date on it, yes. 
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The Court: What’s that? 

A. Without a date. 

Q. (By Mr. Shapro): Without a date on what? 

A. Qn the check. 

@. In other words, it is your testimony that the 
eheck, which is now part of Exhibit 15, was issued 
by you, delivered by you, to Mr. Uhrich of the 
Douglass Warehouse Company undated ? 

A. That is correct. 

@. But it was delivered for merchandise ? 

A. It was delivered with the instructions to hold 
it until the date could be put on. 

@. Who gave the instructions for the date to be 
put on it? A. No one. 

Q. Who was to give the instruction? 

A. I was. 

@. When did vou get the merchandise out of the 
warehouse that this check covered, with reference 
to the date of issue of the check as compared to the 
date that it bears? 

A. It must have been the latter part of August 
or the first [270] part of September. 

The Court: The check was delivered at that 
time ? 

A. The check was delivered on or about the 
18th, if I remember correctly. 

The Court: Of@ehat? A. Of September. 

The Court: Did vou say you got the merchandise 
in August? 

A. It was withdrawals from the warehouse that 
the check was written for. 
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The Court: Then you got the merchandise in 
August before you delivered the check? 

A. That’s correct, sir. 

The Court: Well, was that in aecordance with 
your arrangement with the warehouse ? 

Mr. Shapro: No, your Honor. 

The Court: My. Elhff, was that in accordance 
with the arrangement with the warehouse? 

A. Wehad a lapse of time, it had built up over 
the $2,000.00, so it covered more than one week; it 
must have covered about three weeks. 

Os (By Mr. Shapro): Now, Mr. Elhff, at the 
time you bought Mr. Hodes out of the Abbott-Lane 
partnership, which was the latter part of May, as [ 
understand it, 1953, what personal assets did you 
have? By personal assets I mean other than assets 
of Pine Supply Company. [27i] 

The Court: After he bought him out? 

Mr. Shapro: At the time, sir. 

I don’t know as I had any. 

When did vou start building your home? 
The first house or the second house ? 

The house that you were occupying in Octo- 
de. 

I was in a rented house at that time. 
Were you building a house in October? 
=O, Sir. 

Were you building a house in May? 
What vear? 

eT A. INO, sir. 

When did you first start to build a house? 
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A. February of 754. 

Q. February of 754? A. Richtee 

Q. That is the first time you built a house or un- 
dertook to build a house? 

A. No, it’s the second time. 

®. When was the first time? 

A. In September, 1947. 

Q. Oh, way back in 747? A. Yes. 

Q. All right. Now, did you own in May of 1953 
or have [272] any interest in a lot other than the 
lot you have testified to as being on Mount Hamil- 
ton, which you testified was worth app el 
$2500.00 ? 

A. I didn’t own it. Mrs. Lannin held the mort- 
gage on it. 

@. Who had title to the lot? 

A. I wouldn’t rightly know. 

Q. How much was Mrs. Lannin’s mortgage on 
this lot? 

A. About five times as much as it was worth, 
about $10,000.00. 

Q. And this is a lot other than the Mount Ham- 
iulton lot? A. No. I only had one lot. 

Q. My question was: What lot did you have, sir, 
other than the lot on Mount Hamilton ? 

A. None. 

Q. None. All right. Now, when did you buy the 
Lincoln automobile 2 A. In October, ’53. 

Q. Asa matter of fact, you had that Lincoln 
automobile at the time this note and trust arrange- 
ment was made? A. It is possible. 
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The Court: What? 

A. It is possible. 

Mr. Shapro: It is possible, he said. 

When did you buy a station wagon? 

I didn’t. 

You never had a station wagon? [273] 

My wife owns one but I don’t own one. 
When did your wife buy a station wagon? 
She traded her Ford for a station wagon— 
I guess in May of 758. 

Q. May of 753. You were driving the station 
wagon at the time this May arrangement with Mr. 
Hodes was made, weren’t you? 

A. I could have been, off and on, yes. 

Q. Did you pay any part of the purchase price 
for the station wagon from your earnings or the 
earnings of the business? 

A. I don’t remember. 

@. In your direct examination the other day, 
Mr. Elliff, you testified that you owed Mrs. Lannin, 
your mother-in-law, $12,000.00. When did you ineur 
the $12,000.00 obligation, in whole or in part? 

A. Well, beginning with 1947. 

Q. Beginning with 1947. How much did you owe 
Mrs. Lannin at the time of the dissolution of your 
partnership with Hodes? 

T eouldn’t honestly say. 

Was it $12,000.00 ? A. At that time? 
Yes. 

It could very easily have been, yes. 

Did you pay Mrs. Lannin any money he- 
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tween—on what you owed her—between May of 
1953 and October of 1953? [274] 

A. May of 1953 to October? 

Q. Yes. 

A. No, I don’t believe I did, sir. 

Q@. When you testified the other day on direct 
examination that you owed Mrs. Lannin $12,000.00, 
at what time were you referring to? 

A. I would say about in May or June—June, I 
would say, of ’53. 

@. June of 53? 

A. It was that amount or above at that time. 


@. That amount or above? A. Yes. 

@. It was all represented by a note or notes, as 
I understood your testimony ? A. Yesiien: 

Q. Was it a note or notes, do you recall? 

A. I would say notes. 

Q. Notes, plural? A. Plural. 

Q. Do you know Mr. Hodes’ signature ? 

A. J have seen it several times, yes, sir. 

Q. I show you what purports to be a financial 


statement of Pine Supply Company on the station- 
ery of the First National Bank of San Jose, pur- 
porting to be signed by Mr. Louis Hodes, and ask 
you whether or not you recognize that as Mr. 
Hodes’ signature. [275] 

A. It looks lke his signature. 

@. It looks like his signature ? A. Yes. 

@. Have you ever seen this document before? 

A. Yes, I believe I have. 
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Q. You know, do you not, that that statement 
was sent to the T'win City Lumber Company? 

A. I believe I took it myself. 

Mr. Shapro: We will offer in evidence at this 
time, if your Honor please, a financial statement of 
the Pine Supply Company dated April 7—with- 
draw that—it is dated March 7, 1953, and purports 
to indicate the financial condition as of April 7, 
1953, of Pine Supply Company. 

The Court: Exhibit E. 

(Thereupon financial statement Pine Supply 
Company, received in evidence and marked 
Defendants’ Exhibit No. E.) 

Q. (By Mr. Shapro): As I understood your 
testimony the other day, Mr. Elliff, included in the 
envelope that you left at Mr. Hunter’s home on 
Sunday morning was the financial statement of Mrs. 
Lannin, is that right? 

A. You know, I couldn’t swear that it was in 
there or wasn’t in there. It was handed to me by 
the manager of the Bank of America and it was a 
sealed envelope and I enclosed it in the large enve- 
lope. So I have no knowledge that it was or wasn’t. 
I presume it was. [276] 

@. Do I understand that you never saw this 
financial statement ? 

A. Ihave never seen it, no, sir. 

@. At no time? A. At no time. 

Q. Then your testimony the other day that the 
financial statement of Mrs. Lannin was delivered to 
Mr. Hunter’s residence was based entirely upon 
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what the Bank of America manager told you was 
in the envelope, is that correct? 

A. Can I elaborate on that a httle? 

@. Yes, sure. 

A. Mrs. Lannin phoned her bank and asked 
them to give me her financial statement, that I 
would be by to pick it up. 

I went by and picked it up. I presumed by all— 
as a matter of fact that it was in the envelope. 
Therefore, I could safely say that as far as I know, 
it was there. 

@. In other words, again, the only basis of your 
statement that it was, is the fact that you were told 
it was in there; you didn’t read it, you didn’t see it? 

A. J was told by Mr. Hunter it was there later 
on. 

@. I-see. A. Yes. 

@. Now, do I understand that Mr. Hunter told 
vou that this financial statement was in the enve- 
lope that you left at his home on Sunday morn- 
ing? [277] 

A. J asked him what—about Mrs. Lannin’s fi- 
nancial statement. He said, “I think it 1s very satis- 
faétory.” 

Q. Isn’t it a fact, Mr. Elliff, that this financial 
statement was not given to Mr. Hunter or to the 
Twin City Lumber Company until at least a week 
after the warehouse receipts were released ? 

A. It was given to him on Sunday morning. 

@. Then your testimony is that it was in the 
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envelope that you left at his home on Sunday morn- 
ing? A. Ido. 

Q. All right. Now, Mr. Elhff, when you bought 
Mr. Hodes’ interest in the partnership out, you ex- 
pected to continue and you did continue, the busi- 
ness on your own, did you not? A. I did, yes. 

Q. And you expected to operate profitably, did 
you not? A. I had high hopes, yes. 

Q. And when, if at all, did you first tell Mr. 
Ramsey that the Pine Supply Company would not 
be able to pay its debts to Twin City Lumber Com- 
pany ? A. J don’t remember. 

Q. Did you ever tell him that? 

A. I don’t remember that. 

Q@. Did you ever tell Mr. Hunter that neither 
you nor Pine Supply would be able to pay what it 
owed to Twin City Lumber Company? [278] 

A. I don’t recall saying it, no, sir. 

@. As a matter of fact, Mr. Elliff, you at all 
times, right up until after June of 1954, assured 
Mr. Hunter and Mr. Ramsey that you would be able 
to pay the bill that was owed to them, isn’t that 
true? A. I don’t believe so, no. 

@. You don’t believe so? A. No. 

Q. Now, are you sure? 

A. Iam certain there were points in there in the 
lapse in between May and October where it was 
very evidence that I couldn’t pay my bills. 

Q. It was evident to you, sir. Now, my ques- 
tion—— A. And made evident to them. 

Q. How was it made evident to them by you? 
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A. Because of the bad checks and because of de- 
linquent payments. 

Q. All right. The Court has heard and we will 
hear more about these bad checks. We understand 
that. My question, sir, is directed toward your tell- 
ing Mr. Hunter or Mr. Ramsey that you would not 
ever be able to pay what you owed to Twin City 


Lumber Company. A. Ewer? 
Q. Yes. A. I never said ‘‘ever”. [279] 
@. You never said “ever”? A. No. 


The Court: You never told him that? 

A. Ever. There was one occasion when I told 
him that I couldn’t pay him any money until I got 
my accounts receivable in. I remember that. 

@. (By Mr. Shapro): When was that? 

A. But I never said ‘‘ever’’. I was always trying 
to pay 

@. You always expected to be able to pay? 

A. You het your life. 

Q. I will address myself to another subject. Mr. 
Tilhff, are you sure that by the end of September of 
1958 you had not started to bnld your home? 

A. Ahsolutely. 

@. You are certain? A. Absolutely. 

Q. You did not then tell Mr. Ramsey at this 
meeting in vour office, at which the books were ex- 
amined, that you were building a home? 

A. No. That can be substantiated by the loan 
and the time the permit was taken out. 

Q. All I ask is your testimony. A. Ne 

Q. You said no? A. No. [280] 


